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UNITED STATES COURT OF APPEALS 

FOE THE DiSTEICT OF COLUMBIA ClECUIT 

/ 

No. 10,835 

OcTOBEE Teem, 1950 

DISTRICT OF COLUMBIA, Petitioner, 

V. 

CATHOLIC EDUCATION PRESS, INC., Respondent 

Petition for Review of Decision of the Board of Tax Appeals 
for the District of Columbia. 

I Piled Mar. 7, 1950. 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Docket No. 1203 

Catholic Education Peess, Inc. 

V. 

Disteict or Columbia 
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PETITION. 

The above named petitioner petitions for a cancellation 
of an assessment of taxes against it and alleges as follows: 

1) The petitioner is a corporation duly incorporated 
under Title 29 Chapter 6 Section 601-606 of the District of 
Columbia Code (1940) and is located in the Administration 
Building, Room 304 of The Catholic University of Amer¬ 
ica, 620 Michigan Avenue, N. E., Washington, D. C. 

2) The taxes in controversy are personal property taxes 
assessed against the petitioner by the Board of Personal 
Tax Appraisers under Title 47 Chapter 12 of the District 
of Columbia Code (1940) for the fiscal years 1949 and 1950. 

3) The Notice of Assessment is dated January 19, 1950, 
as will appear in the copy of same hereto attached as 
Exhibit “A”, and the taxes were paid by the petitioner 
under protest in writing on February 20, 1950. 

4) The assessment of taxes set forth in the Notice of 
Assessment is based upon the following-errors: 

(a) The Board of Personal Tax Appraisers erred in de¬ 
termining that the personal property of petitioner was 
not exempt under Title 47 Section 1208 of the District of 
Columbia Code (1940). 

5) The facts upon which petitioner relies as a basis for 

this proceeding are as follows: 

2 (a) The petitioner was incorporated on July 17, 

1947 as a non-stock, non-profit, charitable, educa¬ 
tional, literary and scientific corporation under Title 29 
Chapter 6 Section 601-606 of the District of Columbia 
Code (1940). The petitioner is an integral part of The 
Catholic University of America which has been determined 
to be exempt from the application of District of Columbia 
Personal Property Taxes as a scientific and presumably 
also a charitable institution. Pursuant to its by-laws, 
petitioner is under the direction, control and management 
of the Board of Trustees of The Catholic University of 
America. It is engaged in the preparation, publication 
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and distribution of educational, literary, scientific and re¬ 
ligious matter supplied to it by the Catholic University. 
Petitioner does not operate for private gain and no income 
received by it from its publications inures to the benefit 
of any individual. It is exempt from the application of 
District of Columbia Income and Real Property Taxes and 
has been exempted by the Treasury Department from Fed¬ 
eral Income Taxes under the provisions of Section 101 of 
the Internal Revenue Code. 

Petitioner therefore avers that it should be exempted 
from personal property taxes as a charitable and scientific 
institution pursuant to Title 47 Section 1208 of the Dis¬ 
trict of Columbia Code (1940). 

Wherefoee petitioner prays that this Board may hear 
its appeal, cancel the assessment against it, refund to it the 
taxes paid under protest, together with interest, if any, 
and order: 

3 (a) That petitioner is exempt from the District 

of Columbia Personal Property Taxes. 

And for such other and further relief as may be proper 
in the premises. 

George £. Hamiltox, Jr., 

John L. Hamilton, 

Cotinsel for Petitioner^ 

740 Fifteenth Street, N. W., 
Washington 5, D. C., 

DISTRICT OF COLUMBIA: ss: 

Rev. James A. Magner, being duly sworn, says that he is 
the Assistant Secretary-Treasurer of the petitioner above 
named; that he is duly authorized to verify the foregoing 
petition; that he has read the foregoing petition or has 
had the same read to him and is familiar with the state¬ 
ments contained therein; that the statements contained 
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therein are true, except those stated upon information and 
belief, and those he believes to be true. 

James A. Magneb. 

Subscribed and sworn to before ‘me this 4th day of 
March, A.D., 1950. 

Mabqabet Hughes, 

. Notary Public, D, C. 

My Commission Expires Feb. 14, 
1953. 

• • • • • , m • • • 

« 

I 

5 Filed Aug. 22,1950 

BOARD OF TAX APPEALS FOR THE DISTRICT OF 

COLUMBIA 

Docket No. 1203 

Catholic Education Pbess, Inc., Petitioner, 

V. 

Distbict 'of Columbia, Respondent^ 

Appeal from assessment of personal-property taxes for 
the fiscal years ended June 30,1949 and June 30,1950. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW. 


1. Petitioner is a District of Columbia corporation 





(fli-C >010rTlll<j 2g, C!iap!'t>'). ItS'Objects, as stated 
in its charter are “the preparation, publication and distri¬ 
bution of educational, literary, scientific or religious 
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fed 



matter/^ Its charter provides that it shall have no capital 
slock and no stockholders. 

S^'T^itioner was organj^d for tW? purpo^of taki: 
(jye^he activitiles whicl^ad ther^ofore be/n condn 

Virginiy^tock cyporation ^ the san^ name. /The 
Virginia coD^ratiom^s dissol^^ on Jul^^l, 1947, «id its 
assets we^ districted to itsyftockholde^. Petit^er be¬ 
gan biymess an open^ paid-in^nrplus $27,89 
consi^ng of approximately $5,000 j/ cash aC app^ 
maj^y $21,0p0 in value^ books, ymch -had^en do 
teat by th^*4ormer sto^Hiolders o^me Virgin/a corp 

3. Since its incorporation, petitioner has published and 
sold various books on education, religion, history and logic, 
all from a Catholic point of view; also a series of spellers 

of some, but not much religious content, and phono- 
6 graph records of Gregorian chants. It has also sold, 
on commission for the owner, books on music for use 
m Catholic schools. I ts aonimijuliflis 

Petttionei ' has T iuinpi 'f bifedHliesfe bOOk^ I ts ttl l , bill hkrVn b- 
Iwhed and jsoid"lte}lJr Uml, Itiyatilies Ikwre 

hff" pnid » It also publishes a 

monthly periodical called the Catholic Educational Review, .ja 
of interest to educators, particularly in Catholic schools, 

4. Petitioner’s by-laws have provided that its trustees 
shall consist of the same persons as comprise the executive 
committee of the Board of trustees of the Catholic Uni¬ 
versity of America, and that has been the composition of its 
board of trustees since its organization. The person who 
is assistant secretary, assistant treasurer and business man¬ 
ager of petitioner, is also assistant secretary, assistant 
treasurer and business manager of the University. 

■publljhlBg gu 
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5. Petitioner has no bank account of its own. Its receipts 
are handled by Catholic University of America and its dis¬ 
bursements are made by the same institution. During the 
eleven months’ period ended June 30, 1948, its operation^ 
resulted in a loss of $11,582.53, due principally to the illness 
of its manager. Petitioner’s cash deficit resulting from its 
losses was taken care of by advances from the University. 
Its operations for the year ended June 30,1949 resulted in 
a net profit of $2,652.79. aotj ^i i>60 * 4k o r- 


a ner’s publica^ns are not type which would 

:erest a coii^ercial publ^her, as its ap{^l has 
irrow a fi^.) • Its pri^s are about the /ame as 
of comarercial publi^ers. None of jfe officers 
^es a ^ary, with tl^exception of t^ manager, 

5 a salary of $1200A year. y 

30, 1950, Assessor asse^ed personaK 
property, tax^ against p^tioner of $605.M for the ffirail 
year ende^Tune 30, 19^ and $919.02 far the fisc^^ear 
ending Jwe 30,. 1950. ^titioner paid tjiese taxes, totaling 
$1524.5^ under prot^ in writing onyPebruary jfo, 195^ 
and o^Iarch 7, 19p0 appealed to t^ Board fr^ the sA- 
sess^nts upon the ground that i^^was a chayitable^nd 
sciemific institi^n under Title 4^section 120^of the Dis¬ 
trict-of Columbia Code (1940).s/ 


Conclusions of Law. 


1. Petitioner, during the fiscal years ended June 30,1949 
and June 30, 1950, was a scientific institution not con¬ 
ducted for private gain, within the meaning of District of 
Columbia Code 1940, section 47-1208, and its personal prop¬ 
erty was therefore exempt from taxation. 

2. The assessments of the taxes appealed from should 
be canceled. 


*Thi$ sentence was deleted by the Board on motion of the District. 
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Decision will be entered for petitioner, 

IjAWBENCE Koenigsbebqeb, 

Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

8 N Filed Aug. 22, 1950 

MEMORANDUM. 

Section 47-1208 grants exemption from personal-property 
taxes to ** library, benevolent, charitable, and scientific in¬ 
stitutions . . . not conducted for private gain.” 

The publications of petitioner relate for the most part 
to the science of education, and the art of teaching, or con¬ 
stitute tools for teaching, such as the spellers and the phono¬ 
graph records. This seems to bring petitioner fairly within 
the scope of a scientific institution. The fact that it pays 
royalties to its authors does not affect its status as an in¬ 
stitution not conducted for private gain, any more than the 
fact that it pays its printers, and employees; neither does 
the fact that it sells, for a commission, books of the 
character of its publications in general. District of Co¬ 
lumbia V. Mount Vernon Seminary, 69 App. D. C. 251, 100 
Fed. (2d) 116. 

Lawrence Koenigsbeboeb, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 
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9 Filed Aug. 22, 1950. 

I 

DECISION. 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is, by 
the Board this 22nd day of August, 1950 

Adjudged and Detebmined, That the assessments of per¬ 
sonal-property taxes against the petitioner. Catholic Edu¬ 
cation Press, Inc., for the fiscal years ended June 30, 1949 
and June 30, 1950, herein ^appealed from, be, and they are 
hereby canceled, and the petitioner is entitled to a refund 
of $605.20, the amount of the assessment for the fiscal year 
ended June 30,1949, and $919.02, the amount of the assess¬ 
ment for the fiscal year ended June 30, 1950, a total of 
$1524.22. 

• •••••••• 

10 Filed Aug. 24, 1950. 

. MOTION TO AMEND FINDINGS OF FACT. 

Comes now respondent by its counsel and, pursuant to 
Rule 15 of the Rules of Procedure before this Board, moves 
the Board to amend its Findings of Fact in the following 
respects: 

(1) Amend Finding No. 2 by adding after the first sen¬ 
tence thereof the words ‘‘The objects of the Virginia cor¬ 
poration were substantially the same as the petitioners.^' 
(R. 41). 

(2) Amend Finding No. 3 to read as follows: 

“3. Since its incorporation, petitioner has published and 
sold various books on education, religion, history and logic, 
some of which are from a Catholic point of view; also a 
series of spellers of some, but not much, religious content, 
and phonograph records of Gregorian chants. Its publica- 


9 


tions are confined, for the'most part, to the works of per¬ 
sonnel of Catholic University, who were paid royalties by 
petitioner amounting to 10% of the retail sales prices of 
the publications sold except that one author waived his 
royalties on one book. These royalties amounted to $4,- 
438.47 for the year ended June 30, 1948, and $9,217.60 for 
the year ended June 30,1949.*' (Pet. Ex. 3 and 4, Schedules 
1.) “Petitioner also acted as the agent of one Mrs. Justine 
B. Ward, a resident of the District of Columbia and a 
specialist in teaching methods of music, for the sale of 
her music books, charts, easels, etc., for which it received 
a commission of 20% of the retail sales value of 
11 each item sold. On some of the items sold for Mrs. 

Ward, petitioner paid her commissions, but on the 
bulk of such items it paid her royalties. At the time peti¬ 
tioner *s predecessor (the Virginia corporation) dissolved 
and petitioner began business (July 31-August 1, 1947) 
Mrs. Ward had a credit balance with petitioner of $7,126.96; 
additional credits for the period, from August 1, 1947 to 
June 30, 1948, for net sales of music books, charts, easels, 
etc., for Mrs. Ward and after adjustment of prior charges 
amounted to $9,766.98, a total credit to her account of 
$16,893.94. Petitioner made cash payments to Mrs. Ward 
for the period August 1, 1947, to June 30, 1948, amounting 
to $13,104.50 and ch^ged her account for the same period 
the following amounts: Cash payments made to others on 
behalf of Mrs. Ward for the purchase of books, stands, 
insurance, shipping and other expenses, $1,711.19; adjust¬ 
ment of royalties, $308.44; charges for books shipped at 
Mrs. Ward's request, $37.65; and petitioner's commissions 
on sales from August 1, 1947 to June 30, 1948, $2,203.44." 
(E. 23, 29, 55, 56, 54, 65; Pet. Ex. 3, pp. 4, 5) 

“Petitioner advertised the sale of its publications as 
did its predecessor, the Virginia stock corporation. It used 
a catalog and business cards of a kind ordinarily used by 
business organizations, as well as its own publications." 
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(E. 40, 41, 56, 66; Besp. Ex. G; Pet. Ex. 5). “Petitioner's 
commissions, including those received from Mrs. Ward, 
were 3.8% of its gross income for the eleven months ended 
June 30, 1948, and 2.5% of its gross income for the year 
ended June 30, 1949. Petitioner has not printed tiiese 
books itself, bnt has published and sold them. It also pub¬ 
lishes a monthly periodical called the Catholic Edn- 
12 cational Eeview, of interest to educators, particular¬ 
ly Catholic schools. 

“Petitioner has not, since its creation, ever conducted 
any classes by way of having teachers and students; and 
there never has been the relation of teacher and student, 
as generally recognized, between the petitioner and its 
customers.” (E. 60) 

(3) Amend Finding No. 5 by changing the second and 
the last sentences to read as follows: 

“During the eleven months' period ended June 30,1948, 
its operations resulted in a loss of $11,582.53 due to in¬ 
creases in publication costs accompanied by a lower sales 
volume, advertising costs of a subscription campaign, dis¬ 
tributions to subscribers who had not paid for their sub¬ 
scriptions, distributions on a free or exchange basis, and 
to illness of the manager who could not properly attend to 
business.” (Pet. Ex. 3, pp. 2, 3; E. 72). 

“Although for the year ended June 30, 1949, petitioner 
sustained a loss on 23,170 copies of the Catholic Educa¬ 
tional Eeview amounting to $4,999.97 ($0.2501 per copy), 
it realized a net profit for that year of $2,652.79.” (Pet. 
Ex. 4, pp. 2, 3 and Ex. B thereto). 

(4) Delete the first sentence of Finding No. 6 because it 
has no basis in the evidence and constitutes anr erroneous 
conclusion. 

The grounds of this motion are that the Board's Find¬ 
ings of Fact arc incorrect and incomplete with respect to 
Findings No. 2, 3 and 5 and erroneous as to Finding No. 6 
as indicated above. 
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Filed Oct. 6, 1950. 


OEDEB ON BESPONDENT’S MOTION TO AMEND 
FINDINGS OF FACT. 

Upon consideration of the respondent’s motion to amend 
findings of fact, herein filed on August 24, 1950, it is, by 
the Board this 6th day of October, 1950, 

Obdebed: 

1. That Finding of Fact No. 3 is hereby amended by 
adding at the end thereof the following: 

‘‘Most of the authors of the books published by petitioner 
were members of the faculty of the Catholic University of 
America. -1 

“The royalties paid by petitioner, in instances in which 
they were paid, were ten per cent of the retail prices of 
the books. The royalties amounted to $4,438.47 for the 
eleven months ended June 30, 1948, and $9,217.60 for the 
year ended June 30, 1949. 

“The person on whose behalf petitioner sold books on 
commission was a Mrs. Justine B. Ward, a specialist in 
teaching methods of music. The rate of commission was 
twenty per cent of the retail sales. At the commencement 
of its business operations, petitioner had assumed a liabil¬ 
ity to Mrs. Ward of $7,126.96, owing by the former 
14 Stockholders of the Virginia corporation. During 
the eleven months ended June 30, 1948, petitioner 
credited Mrs. Ward with the additional sum of $9,320.66, 
proceeds of sales of music books, charts, easels, etc., for 
the period; and charged her with $13,104.50, cash pay¬ 
ments made to her during the same period. Various minor 
adjustments resulted in a debit balance on June 30, 1948, 
of $471.28 due petitoner from Mrs. Ward. 

“Petitioner advertised the sale of its Various publica- 
■ tions in the Catholic Educational Review, by correspond- 
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ence and personal contacts with the superintendents 
of schools and diocesan officials. There was also some di¬ 
rect mail solicitation through a form of postal card which 
could be filled in and used as an order.’’ 

2. That Finding of Fact No. 5 is hereby amended by add¬ 
ing at the end thereof the following: 

“The loss during the eleven months ended June 30,1948 
was due to the increase in publication costs, accompanied 
by a lower sales volume, and also due to the illness of the 
manager,, which incapacitated him from looking after peti¬ 
tioner’s affairs from a business standpoint.” 

3. That Finding of Fact No. 6 is hereby amended by strik¬ 
ing out the first sentence thereof. 

4. In all other respects said motion is hereby overruled. 
• •••••••• 

18 PROCEEDINGS. 

Mr. George E. Hamilton; If Your Honor please, this 
proceeding. Docket No. 1203, comes before you on our peti¬ 
tion for a refund of D. C. personal property taxes. 

Our contention is, and we expect to prove, that the Cath¬ 
olic Education Press, Inc., is incorporated under our Code; 
it is a scientific or educational institution; and under Title 
47, Section 1208 of the D. C. Code, claims the personal 
property tax exemption. 

We claim that personal property belonging to that insti¬ 
tution is exempt, for the reason that it is a scientific or 
educational institution, and is a non-profit organization. 

• •••«•••• 

Mr. John L. Hamilton: If Your Honor please, we* would 
like to make a motion to amend our complaint in one 
particular, if we might. 

On page 2 of the complaint, the conclusion of the last 
paragraph, which reads: 
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*‘It is exempt from the application of District of Colum¬ 
bia income and real , . — ' 

19 We should like to strike from onr complaint the 
language ^4s exempt from the application of Dis¬ 
trict of Columbia income and real property taxes. 

So that the sentence will now read: 

‘‘It has been exempted by the Treasury Department from 
Federal income tax under the provision of Section 101 .. 

• ••••••«• 

21 Mr. Updegraff: We submit, under the general tax 
exemption, the petitioner must not be inconsistent, 

such as I have just shown to Your Honor; but put its 
finger on one or the other of the types of institution enum¬ 
erated in Section 47-1208, and submit proof thereon. 

Mr. George E. Hamilton: I think our proof will develop 
it, Your Honor. It is a scientific. and educational insti¬ 
tution. 

22 The Board: You used the, word “or.’’ 

Mr. George E. Hamilton: Scientific or educational. 
The Board: Now you are saying “ or. ” 

Mr. George E. Hamilton: I am saying “or.” 

The Board: Do you want to say “and/or”? 

Mr. George E. Hamilton: All right, sir; and/or. 

The Board: Anyway, I may say nobody takes the con¬ 
tention of lawyers on matters of law too seriously; and I 
don’t t hink it makes any difference as to what Mr. Hamilton 
says, either orally or in the petition, as to what he claims 
it to be. 

Mr. Updegraff: It is not a matter of alleging; it is a mat¬ 
ter of proof. We should know whether we are going to have 
to meet proof as to whether the institution is a charitable 
one, scientific one, or educational one, which requires differ¬ 
ent methods of proof. 

The Board: That is a conclusion to be drawm by me from 
the facts stated. 
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Well, there is no motion before me, anyway. 

Mr. Updegraff: I move, then. Your Honor, that the peti¬ 
tioner be required by this board to specifically state whether 
it is claiming to be exempted under 47-1208 of the District 
Code of 1940 as (1) a charitable institution, or (2) a scien¬ 
tific institution, or (3) an educational institution. 

The Board: The motion is denied. 

• • • • • • • 

24 James A. Magner was called as a .witness by and 
on behalf of the petitioner, and having been first duly 
sworn, was examined and testified as follows: 

25 Direct Examination 
By Mr. John L. Hamilton: 

Q. Dr. Magner, will you state your full name and ad¬ 
dress, please! A. James A. Magner, the Catholic Univer¬ 
ity of America, Washington 17, D. C. 

Q. Dr. Magner, what is your connection with the Catholic 
Education Press, Inc.? A. I am the Assistant Secretary 
and Assistant Treasurer of the Board of Trustees, and 
manager, business manager, of the Catholic Education 
Press. 

Q. What is your connection, sir, with the Catholic Uni¬ 
versity of America? • • • 

Mr. Updegraff: I object, if Your Honor please. It is not 
material. 

Mr. John L. Hamilton: If Your Honor please, we propose 
to show that the Catholic Education Press, Inc., is an inte¬ 
gral part of the Catholic University of America; and it is 
for that reason I have asked the witness what oflSce he holds, 
if any, in the Catholic University of America. 

Mr. Updegraff: I submit. Your Honor, under paragraph 
1 of the petition, it is alleged that the petitioner here is a 
corporation, organized under the laws of the District of 
Columbia. 
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26 The Board: I overrule the objection. 

• • • • • • • • • 

A. I am the Assistant Secretary and Assistant Treasurer 
of the Board of Trustees, of the Catholic University of 
America, and also the business manager, or procurator of 
the Catholic University of America. 

Q. Dr. Magner, will you state to the Board who are the 
officers of the Catholic Education Press? A. The officers 
of the Catholic Education Press are the following: 

President, A Most Reverend Patrick A. O’Boyle; First 
Vice President, Right' Reverend Patrick J. McCormick; 
Second Vice President, Right Reverend Edward B. Jordan; 
Secretary, Most Reverend Peter L. Irton; Treasurer, Mr. 
William L. Galvin; Assistant Secretary and Treasurer— 

• ••••• ••• 

27 Q. Father Magner, will you tell us if the officers 
of the Catholic Education Press, Inc., are the same 

as the officers of the Catholic University of America? 

Mr. Updegraff: I object on the ground that it is immate¬ 
rial and irrelevant. 

The Board: I overrule the objection. • * * 

The Witness: They are the same. 

• ••••• ••• 

28 By Mr. John L. Hamilton: 

Q. Dr. Magner, I show you an instrument entitled, 
“Bylaws of the Catholic Education Press, Inc.” and 

29 ask if you can identify that? A. These are the by¬ 
laws of the Catholic Education Press which was in¬ 
corporated in the District of Columbia, 1947; the same as in 
our book here. 

Mr. John L. Hamilton: Will you stipulate, Mr. Upde- 
graff, that a copy of these bylaws go in, the original of 
which is contained in the minute book? 
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Mr. Updegraff: No, I will not, if Your Honor please. The 
testimony of the witness indicates that the best evidence is 
here on the table. 1 submit that should be introduced in 
evidence. 

The Board: I think the objection is good. 

Mr. John L. Hamilton: If Your Honor please, our only 
hope and endeavor was to simplify this proceeding. The 
minute books are a most important asset of the corporation, 
and should be in the hands of the corporation at all times. 

t 

# • • • • • * 

30 By Mr. John L. Hamilton: 

Q. Dr. Magner, I'hand to you the minute book of 
the Catholic Education Press, and direct your attention to 
page 3, and ask if you can identify what appears in that 
page and the following pages? A. From page 3 to page 9 
are the bylaws of the Catholic Education Press, Inc., under 
the laws of the District of Columbia, as evidenced here; I 
believe incorporated in 1947. 

The Board: When were they adopted? 

The Witness: They were adopted under date of August 
2, 1947. 

• •••••••• 

31 Mr. John L. Hamilton: I would like to offer this in 
evidence. 

Mr. Updegraff: No objection. 

The Board: Have you any objection to it being marked 
Exhibit 2? 

Mr. John L. Hamilton: Yes, Your Honor. I would like 
permission to withdraw the original and substitute a copy. 

The Board: Do you have any objection to the book being 
stamped? 

Mark it Petitioner’s Exhibit 2. 

(Whereupon, the said document was marked Peti¬ 
tioner’s Exhibit No: 2 and was received in evi¬ 
dence.) 
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The Board: At the appropriate time, you will be given 
an opportunity to withdraw it. 

• • • • • • # 

33 By Mr. John L. Hamilton: 

Q. Dr. Magner, will you tell the Board the opera¬ 
tion, in your own words, of the Press? What books it pub¬ 
lishes; how it is managed; how the books of the corpora¬ 
tion are kept? That is all at this time. 

The Board: What kind of books are you talking about 
now? 

Mr. John L. Hamilton: Financial records of the corpora¬ 
tion. 

The Witness: You are talking about financial rec¬ 
ords? 

34 By Mr. John L. Hamilton: 

Q. Yes. A. The organization of the Press, I have 
already described in its officers, as a board of trustees. The 
active management of the Press is entrusted in my hands; 
and 1 am assisted by an assistant manager, who has work¬ 
ing in his office a secretary, and another assistant. Also, 
the Press publishes the Catholic Educational Review, which 
is a monthly publication, from September to June; and we 
have another man handling that in the same office, with a 
secretary. 

The actual work of mailing out the books is conducted in 
the stockroom. 

• •••••••• 

35 The Witness: Well, I believe I covered the essen¬ 
tial point, inasmuch as I pointed out that the books 

are issued through our stockroom on orders delivered to 
the business office. 

The financial accounts of the Press are kept by the Gen¬ 
eral Accounting Office of the University; and a charge is 
made to the Catholic Education Press by the University for 
that work. 
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By Mr. John L. Hamilton: 

Q. Does the Press maintain a bank account. Dr. Magner? 
A. Its bank account is the same as that of the University. 

The Board: Wait a minute. I^at doesn^t answer the 
question. Does it have a bank account of its own? 

The Witness: Well, may I ask our auditor to explain? 

The Board: No. We will call him later. 

The Witness: Pardon? 

The Board: We will call him later. If you don’t know, 
just say you don’t know. 

The Witness: I should say, put it this way: That the 
Press, as such, does not have a bank account. 

The Board: Do you have an account in any bank on which 
you can draw checks signed by the Catholic Education 
Press? 

The Witness: We do not. We have all accounts 
36 in the name of the Catholic University of America. 

Mr. Updegraff: I object to the latter, on the 
ground that the books are the best evidence. 

The Board: Overruled. 

By Mr. John L. Hamilton: 

Q. Does the Press pay its own bills? A. All bills are 
paid by the Catholic University of America, and charged 
against the Press. 

Mr. Updegraff: I object on the grounds that the testi¬ 
mony is not the best evidence. The books would show. 

The Board: Overruled. 

By Mr. John L. Hamilton: 

Q. Now, going back again. Dr. Magner, with reference to 
the publications of the Press, I show you a book and ask 
if you can identify that, and if you will advise the Board 
if that is published by the Catholic Education Press. A. 
This is called, “The ffistory of Education,” by McCormick 
and Cassidy. 

Q. Who is McCormick, Dr. Magner. A. Patrick J. Mc¬ 
Cormick is the Rector of the Catholic University of Amer- 
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ica. Francis P. Cassidy is associate professor of educa¬ 
tion of the same university. This is a publication of the 
(Catholic Education Press. 

• • #'• • • • • • 

37 The Board: All right. Mark it. 

- (Whereupon, the said document was marked Peti¬ 
tioner’s Exhibit No. 6, and received in evidence.) 
By Mr. John L. Hamilton: 

Q. Dr. Magner, will you identify that book that you hold 
in your hand? A. This is called, “Saint Augustine’s De 
Civitate Dei,” and it is edited by Reverend William G. 
Most, a textbook for colleges, universities, and seminaries, 
covering the thought and litany of Saint Augustine, pub¬ 
lished by the Catholic Education Press. 

Q. Who is Most, the author? A. Most is a professor of 
Lawrence College, Dubuque, Iowa. 

Mr. Updegraff: No objection. 

The Board: Mark it in evidence. 

(Whereupon, the said document was marked Peti¬ 
tioner’s Exhibit No. 7, and was received in evi- 
• dence.) 

By Mr. John L. Hamilton: 

Q. I show you this book, Father, and ask yon to 

38 identify it. A. This is called “Lessons in Ix)gic,” 
in the Catholic University series of textbooks in 

philosophy, written by William Turner, and published by 
the Caliolic Education Press. 

Q. Who is William Turner, Dr. Magner? A. William 
Turner at one time was professor of philosophy of the 
Catholic University. 

Q. Was he professor of philosophy of Catholic Univers¬ 
ity at the time this book was printed? A. This is a reprint. 
He is now deceased. This was published in 1947. 

The Board: You don’t confine your publications to works 
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on the part of the personnel of the Catholic University; 
do yonf ' 

^e Witness: Not necessarily. Most of them happen to 
be. 

Mr. Updegraff: No objection. 

The Board: Mark it in evidence. . 

(Whereupon, the said document was marked Peti¬ 
tioner’s Exhibit No. 8, and was received in evi¬ 
dence.) 

• • • • • • « 

By Mr. John L. Hamilton; 

Q. Dr. Magner, I hand you three books, and ask 

39 if you can identify them. A. These three books 
are the series known as the “Capitol Speller,” which 

is prepared by Thomas G. Foran and Sister Mary Irmina. 
. Q. Who are they. Father? ' A. Thomas George Foran is 
the head of the Department of Education of the Catholic 
University of America. Sister Mary Irmina is a graduate 
student of the University, and now' located in Covington, 
Kentucky, at Villa' Madonna College. 

Q. Can you distinguish between those? A. Grade 2, 
Grade 4, and Grade 8. 

Mr. Updegraff: Doctor, when you refer to Grade 4 and 
Grade 8, are you speaking of grades in the public schools, 
or some other school, or what school? 

The Witness; Any school, any primary school. 

«•••••••• 

The Board; Mark them. 

(Whereupon, the said doc^ents were marked 
Petitioner’s Exhibits Nos. 9, 10, and 11, and re¬ 
ceived in evidence.) 

By Mr. John L. Hamilton; 

Q. Dr. Magner, I hand you two books, and ask you 

40 to identify those, please. A. These are the April 
and May 1950 issues of the Catholic Educational 
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Review, a publication of the Catholic Education Press, 
issued monthly from September to June. 

Mr. Updegi'aif: No objection. 

The Board: Mark them serially. 

(Whereupon, the said documents were marked 
Petitioner's Exhibits Nos. 12 and 13, and received 
in evidence.) 

By Mr. John L. Hamilton: ' . . 

Q. Dr. Magner, where is the Press physically housed? 
A. It is physically housed at 620 Michigan Avenue, on the 
University Campus, in what we refer to as the Adminis¬ 
tration Building. 

Q. Are any salaries paid to the officers of the Catholic 
Education Press? A. None to the officers, no. 

Q. Do you receive a salary as manager of the Press; and 
if so, what amount? A. As manager of the Press, I re¬ 
ceive a salary. 

Q. What is the amount of that salary. Dr. Magner? 
A. Twelve hundred dollars a year. 

Q. Dr. Magner, I note in referring to the report of exam¬ 
ination of accounts by Haskins and Sells, of the Press, 
that for the fiscal year, or rather the 11-months* period 
elided June 30,1948, the Press had a net loss of $11,582.53; 

and for the year ended. June .30, 1949, had a net 
41 profit of $2,652.79. 

I ask you. Father Magner, what disposition was 
made of the profit received for the year ended June 30, 
1949? A. Well, from the financial standpoint, it was used 
to help cover up the previous deficit, or to be applied 
against it. , 

Mr. Updegraff: For the record, may it be shown that 
counsel and the witness were referring to Petitioner's Ex¬ 
hibits 3 and 4. 

The Board: Yes. 

By Mr. John L. BLamilton: 

Q. Have any profits of the Press at any time been paid 
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to any individual. Dr. Magnert A. Yon are speaking of 
the present corporation? 

Q. That is correct. A- At no time. 

Q. For the most part, Dr. Magner, who are the authors 
of the various publications of the Press? A. Practically 
all are associated as members of the faculty of the Cath¬ 
olic University of America. 

The Board: You mentioned somebody a moment ago who 
had no connection with it, except that she was a graduate. 

The Witness: That is why I said. Your Honor, **practic¬ 
ally all.»» 

The Board: You don’t consider a graduate as a 
42 person connected with the University, or the Uni¬ 
versity Press; do you? 

The Witness: No. This, and the book of Father Most, 
the other book here, I would think, to my present recollec- 
■ tion, are the only two exceptions I know of. 

By Mr. Hamilton: 

Q. Well, now. Father Magner, what is the activity of the 
Press conunittee of the Press; I mean, what men are on 
that particular Press committee, and what is their relation¬ 
ship to the Press, or to the University? A. The Managing 
Committee, as it is called, is composed exclusively of mem¬ 
bers of the administration and faculty of the Catholic Uni¬ 
versity of America. Their function is entirely advisory. 
In a word, manuscripts, projections, and policies are pre¬ 
sented for their consideration; and after their considera¬ 
tion they make recommendations to the Board of Trustees, 
which controls the ultimate choice. 

Q. In connection with publications of authors not asso¬ 
ciated with the University, does the Press Committee pass 
upon whether or not their works are to be published by the 
I’ress? A. Yes, indeed. 

Q. In other words. Dr. Magner, do they approve any 
publication, whether it be by a member of the faculty of 
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the University, or some other university, or from i 

43 some other source? A. Any manuscript or projec- j 

tion that is presented for a publication by the Catho¬ 
lic Education Press is submitted to the Managing Commit-! 
tee as an advisory group. They do not approve, except 1 
in the sense of recommendation. , 

Q. Now, Dr. Magner, who, for the most part, are the | 
purchasers of the various publications of the Press? j 
• • • • • • • • *1 
The Witness; The purchasers of the books of the Cath¬ 
olic Education Press are, first, educators; second, schools; 
and third, I should think— 

Mr. Updegraff: I object to what the witness thinks. 

The Board: I imagine he wouldn’t testify to something i 
he didn’t think. 

Mr. Updegraff: I don’t know. Your Honor. I am ob- I 
jecting. 

The Board: I overrule the objection. 

The Witness: I will change the word “think” to “know,” 
if I may—^persons of culture, particularly interested in 
scientific aspects of education. 

By Mr. John L. Hamilton:' | 

Q. Who, for the most part purchase the Catholic Edu- 1 
cational Review? A. Persons engaged actively in teach- ! 
ing and administration of schools. 

44 Q. What is the purpose of the Catholic Education¬ 
al Review, Dr. Magner? A. Its purpose is to give 

technical and practical advice to teachers, and administra- | 
tors of schools, and to discuss general problems of current | 
and historical or theoretical interest to educators. j 

Q. How often is it published? A. It is published month- ! 
ly from September to June. 

Q. Has the publication of the Catholic Educational Re- ! 
view resulted in any net profit to the Press during the j 
years? A. I am sorry to say, it has resulted in a loss. ' 
Q. Now, Dr. Magner, you mentioned a moment ago that I 
people not connected with the University at times wrote | 
books which are published by the Press. 
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The Board: He said twice. Just two books that are pub¬ 
lished by non-faculty members. 

By Mr. . John L. Hamilton; 

Q. Does the Press pay royalties to the authors of those 
publications? A. It would normally pay a royalty. In 
the case of this book by Father Most, the royalties were 
waived. 

Q. Father Magner, the Press does not do any printing, 
as such, does it? A. None^ 

45 The Board: What do you mean, job printing? 

Mr. John L. Hamilton:. Yes. I just wanted to clarify 
that point. Your Honor. 

^e Board: They print these books, don’t they? 

The Witness : No. We have no press. 

The Board: I thought you said the press w’as in the Ad¬ 
ministration Building. 

By Mr. John L. Hamilton: 

Q. Would you explain that. Father? A. The adminis- ‘ 
tration and business offices are in the Administration Build¬ 
ing. 

The Board: You don’t mean a printing press? 

The Witness: No, we have no printing press. 

The Board: Who does your printing? 

The Witness: That is done by various printers. Some 
by the National Printing Company here. Others by small 
local printers; and some elsewhere, in Baltimore, in New 
York. 

The Board: In other words, you are publishers but not 
printers? 

The Witness: That is right. 

• •••••••# 

48 Q. I show you that and ask if you can identify it? 

A. This is the certificate of exemption from the 
Sales and Use Tax of the District of Columbia, issued to 
the Catholic Education Press. 


4 
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Mr. Updegraff: Are you offering it? 

Mr. John L. Hamilton: Yes. 

Mr. Updegraff: I object on the grounds it is immaterial 
and irrelevant. • * 

The Board: Let me see it, 

I overrule the objection. 

(Whereupon, the said document was marked Peti¬ 
tioner’s Exhibit No. 15, and was received in evi¬ 
dence.) 

* • • • • • ' • 

49 By Mr. John L. Hamilton: 

Q. Dr. Magner, would you tell the Board in some¬ 
what more detail what, in connection with the finances of 
the Catholic Education Press, disposition is made of any 
income that is made by the Press in the course of a given 
year? 

The Board: He testified they used the income to reduce 
the deficit. 

Mr. Updegraff: If Your Honor, please, my recollection 
is that the profit was used for that, not the income. I may 
be wrong. 

The Board: What do you mean by ‘‘income”? Gross in¬ 
come or net income? 

Mr. John L. Hamilton: I had reference to net income. 
Can the witness state exactly what disposition is made of 
both profit, net or gross income? Is there any objection'to 
‘ that? 

The Board: I don’t think it makes much sense for him 
to testify to what becomes of the gross income, because 
the gross income is, of course, subject to current ex¬ 
penses. 

00 Mr. John L. Hamilton: That is perfectly true. 
Your Honor. 

The Board: I think we are not concerned with anything 
except net income. 
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The Witness: Any net income we will devote exclusively 
to scientific educational purposes. 

The Board: You will devote, or you have devotedT 

Mr. UpdegrafP: I object to the answer of the witness on 
the ground it is a conclusion, and not fact. 

The Witness: May I qualify that! 

The Board: I am striking out your answer as not re¬ 
sponsive. Bepeat the question. 

We will start over again. My question was, don’t tell us ’ 
what you will do with your net income, but what you have 
done with it. 

The Witness: All net income of the Press is used ex¬ 
clusively for scientific educational purposes. 

Mr. Updegraff: I renew my objection. 

The Board: Is, or has been? 

The Witness: Your Honor, I am rather at a loss to ans¬ 
wer that, because our operation of the Press has shown a 
net loss thus far; and that is why I say anything we do ac¬ 
cumulate in the way of net income is used in that purpose. 

The Board: Let me get at it. Do you mind if I inter¬ 
rupt you a minute? 

51 Mr. John L. Hamilton: Not at all. Your Honor. 

The Board: Let’s get at it in this way: 

You were organized in 1947. 

The Witness: 1947. 

The Board: When? August 1? 

The Witness: I believe June 30, if I am not mistaken, 
the charter is written. 

The Board: June 30. I notice from Exhibit 3 that you 
started out with a paid-in surplus of $27,893.00 on August 
1, 1947. What did that come from? 

The Witness: I should like to qualify, if I may, Your 
Honor. That consisted of approximately $21,000 value of 
books, and about $5,000 in cash; and that came from the 
old corporation, which was turned over by its trustees. 

The Board: Now, then, the same exhibit shows an op¬ 
erating loss for the 11 months ended June 30,1948, of $11,- 
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582.53. I suppose there is no use asking where that profit 
went; there wasn’t any. 

The Witness: No. 

The Board: Now, then, Exhibit 4, which is for the year 
ended June 30, 1949, shows an operating loss of $4,999.97, 
from the Catholic Educational Review, and a profit from 
other operations of $7,652.76, making a net loss of all op¬ 
erations of $2,652.79. 

Mr. John L. Hamilton: A net profit. 

52 The Board: Yes. 

Now, what became of that profit! 

The Witness: That profit was used to reduce the deficit 
of previous years. As you will notice. Your Honor, we are 
still in a deficit position. 

The Board: Well, reducing the deficit is merely a book¬ 
keeping operation. What became of the money? 

The Witness: The money has been advanced by the 
Catholic University of America, which is carrying the Press 
along during these years. 

The Board: I mean, what became of the $2,652.79 that 
resulted from the 1949 operations? 

The Witness: Your Honor, that represents total assets 
of which approximately $21,000 is represented by the value 
of books. We have been selling the books over the period 
of time. The only cash being around $5,000. 

The Board: All right. 

Mr. John L. Hamilton: We rest. Your Honor. 

The Board: Wait a minute. I haven’t gotten an explana¬ 
tion that is intelligible to me, of what he means when he 
says they devote the net income to scientific purposes. 

By Mr. John L. Hamilton: 

Q. Can you elaborate. Dr. Magner, as to what you meant 
by saying the net income was devoted to scientific pur¬ 
poses? 
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53 Mr. Updegraff: May the record show this is over 
the District’s objection? 

The Board: Yes. 

The Witness: Yes. When that question is asked, I can 
answer it in one of two ways: One, in point of principle, 
as set forth by our bylaws. We are required to use all net 
income for the scientific educational purposes; and actually, 
any operating income which we may have we do use for the 
same purpose, _ 

Now, since we have not had actually a net income thus 
far, if we consider the operation of the Press since 1947, 
I cannot say we have used the net income. All we have used 
is the operating income for those purposes; the Press being 
carried along financially through its deficit jieriod by the 
Catholic University of America, which has advanced the 
cash. 

The Board: All right. 

Cross examination? 

Mr. Updegraflf: Yes, Your Honor. 

• • ^ • * 

Cross Examination 

By Mr. Updegraff: 

Q. Doctor, you testified about a person named McCormick. 
Will you give his name and identify him again, please? A. 
His full name is Patrick J. McCormick, title. Bight Rev¬ 
erend. He is the rector of the Catholic—related to 

54 this Press, he is the First Vice President of the 
Catholic Education Press. 

Q. He is the author of some of the books which you pub¬ 
lish? A. He is the author of the History of Education.’’ 

Q. When did you first become connected with the Catho¬ 
lic Education Press? A. In 1947. 

Q. Is that the first time you had any connection in any 
way whatsoever with the Catholic Education Press? A. I 
was connected with the old organization as business man¬ 
ager, and as assistant secretary-treasurer. 



Q. For how long? A. A period of a few months. 

Q. Do you know how long Reverend McCormick had been 
connected with the Catholic Education Press? 

Mr. John L. Hamilton: If Your Honor please, I think 
Mr. Updegraff should clarify exactly what period of time 
he is talking about, and what corporation he is talking about. 

The Board: Well, he asked the witness how long,.which 
X suppose calls on the witness to state the time. 

Mr. John L. Hamilton: The record shows the Press was 
incorporated in 1947; and I think his questions should be 
confined to that period. 

The Board: Well, of course, nobody could have 
55 had any connection with a corporation before it was 
formed. I don’t get the point of your objection. 

The Witness: The answer to the question is that Mon¬ 
signor Patrick J. McCormick was connected with the Catho¬ 
lic Education Press, Incorporated, in 1947, from the begin¬ 
ning. He was one of the incorporators. 

The Board: Until the present time ? 

The Witness: Pardon? 

The Board: Until the present time? 

The Witness: Until the present time, yes. 

By Mr. Updegraff: 

Q. Doctor, there hasn’t been any difference in the me¬ 
thods of operating the Catholic Education Press, a Virginia 
corporation, and the Catholic Education Press, a I)istrict 
corporation; has there? 

Mr. John L. Hamilton: I object. Your Honor, on the 
ground that we are not concerned with the Catholic Educa¬ 
tion Press, a dissolved Virginia corporation; and that, 
therefore, the question calls for material that is not relevant 
to this hearing here today. 

The Board: I overrule the objection. 

By Mr. Updegraff: 

Q. You may answer. A. May I ask you what you mean 
by ‘‘operation,” “method of operation”? 
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56 Q. Doctor, don’t you know what the methods of 
operation are, being a business manager? A. As a 

business manager? 

Q. Yes. A. As a business manager, I should say that the 
general procedures are the same as those of any publishing 
concerm 

Q. Now, the Virginia Corporation, prior to it dissolution, 
was a general business corporation, was it not? 

Mr. John L. Hamilton: I would like to renew my objec¬ 
tion on the ground it is not relevant. 

Mr. Updegraff: I submit it is extremely relevant. Your 
Honor. 

The Board: It might be. I will overrule the objection. 
By Mr. Updegraff: 

Q. You may answer. A. The Virginia corporation, ac¬ 
cording to its charter, and according to its constant record, 
was conducted exclusively for the publication of educational 
works, educational and scientific. 

Q. That was a stock corporation; was it not? A. That 
is correct. 

Q. Didn’t this same Reverend P. J. McCormick own stock 
in the Virginia Corporation? A. I believe that at 

57 one time he did, many years ago, but long before its 
dissolution. 

Q. Didn’t he receive royalties regularly each year from 
both the Virginia corporation and the District corporation? 
A. He has received royalties from the District Corporation 
for the work on his book; and I would assume that he did 
so, if his book sold under the old corporation. 

Q. You know that the Virginia corporation filed District 
of Columbia income tax returns, and paid any taxes due 
from 1939 to 1947, when it was dissolved; do you not? A. 
Yes. 

• • • • • • • • 

Mr. John L. Hamilton: Just a minute, please, sir. May 
the record show my objection goes to all of these questions 
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witli respect to the Virginia corporation? The objection 
is that the material called for is not relevant We are con- 
’ cemed only with the personal property tax of the Catholic 
Education Press, Inc., a District corporation. 

• •••••••• 

58 By Mr. Updegraff: 

Q. Doctor, do yon know when the Vlr^nia cor¬ 
poration was dissolved! A. The record would show; but 
I would assume that it was dissolved around April or May 
of 1947. 

Q. I hand you Respondent's Exhibit A, for identifica¬ 
tion, and ask you what that is. A. This is a copy, photo¬ 
stated, of the certificate of dissolution of the Catholic Edu¬ 
cation Press, Inc. 

By Mr. Updegraff: 

Q. That came from the records of the Catholic Educa¬ 
tion Press, a District of Columbia corporation;,did it not! 
A. I would assume that we would have this under the rec¬ 
ords of the general Press, yes. 

Q. Didn’t you furnish that to counsel for the petitioner, 
here! A. Correct. 

59 Q. Thank you. 

Does the date of July 31, 1947, on Respondent’s 
Exhibit A, for identification, refresh your recollection as to 
the date of dissolution of the Virginia corporation! A. 
July 20! Pardon me. Where is the date you are referring to! 
Q. (Indicating). A. July 31, 1947, correct 
Q. Now, Doctor, there was a discussion by the officers 
and you, with respect to the dissolution of the Virginia 
corporation, and the formation of the District corporation 
in the same name; was there not, at or about the time of 
dissolution! A. Yes. 

• •••••••• 




Q. What was the discussion? A. The discussion was to 
this effect: That for years the Catholic Education Press 
had been very closely affiliated with the Catholic Uni¬ 
versity. Perhaps I should use the word “associated,** hav¬ 
ing the same personnel, and being devoted exclusively to 
educational and scientific purposes. 

The founder of the Press, Father Thomas Shields, had 
died; and it was felt that the time had come for as close an 
integration of this corporation as possible with the 

60 Catholic University of America. It was felt that a 
stock corporation was entirely out of spirit with the 

Catholic University of America; and that the purposes 
could be much better achieved if the Press were a non¬ 
stock, non-profit corporation, the same as the University 
itself. 

• •••••••• 

Q. Now, at that time, in connection with the dissolution 
of the Virginia corporation, and the formation of a Dis¬ 
trict corporation of the same name, was it considered 
whether the Virginia corporation should be changed to a 
non-stock corporation under Virginia law, rather than the 
District law? A. I don*t know as that question came up 
specifically. 1 think the feeling, or the discussion was 
rather on a more positive basis, that if there was to be 
organized the Catholic Education Press as a non-stock, 
non-profit corporation, so intimately integrated with the 
University, it should, as the University, be incorporated 
in the District of Columbia. 

The Board: Why weren’t its functions simply taken over 
by the University? 

• •••••••• 

61 The Witness: Your Honor, that was discussed; 
but it was felt in view of the fact that the Catholic 

Education Press was a name that was known, principally 
in the Catholic educational systems throughout the country, 
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that there had been hnilt np quite a reservoir of under-1 
standing of our objectives, of our aims, of what we had to' 
offer; that it might be a mistake to abandon that. j 

The Board: You mean, you don^t think that the name of 
the Catholic University would carry the same prestige as | 
the name of the Press ? , 

The Witness: It might carry the same prestige, undoubt-1 
dly would, but wouldn’t carry the same connotation. In I 
other words, the Catholic Education Press was known ! 
through its publications, and its work over these many | 
years; and to drop that would cause that identification to 
be lost in the minds of a great many people. That was our 
feeling. We debated on that. j 

By Mr. Updegraff; I 

Q. Now, Father Shields, whom you mentioned a while | 
ago, was a stockholder m the Virginia corporation; wasn’t 
hef A. Yes. 

Q. Do you know how much stock he had? A. Yes; he j 
had practically all of the stock. | 

Q. Isn’t it a fact that the Virginia corporation I 
62 had $50,000 of common stock, represented by 5,000 | 
shares? A. I would have to refer to the record on 
that. I don’t know the exact amount. 

Mr. Updegraff: Mark this, please. Respondent’s Exhibit 
B for identification. 

(Whereupon, the said document was marked Re¬ 
spondent’s Exhibit No. B, for identification.) 

By Mr. Updegraff: 

Q. I now hand you, Doctor, what purports to be the Dis¬ 
trict of Columbia Corporation income tax return of the 
Catholic Education Press for the fiscal year July 1, 1946 
to June 30, 1947, and ask you if that is such return, and 
whether it bears your signature A. That is correct. 

Q. Now, referring to schedule 0-1, attached to Respond¬ 
ent’s Exhibit B, for identification, near the bottom thereof. 


is your recollection refreshed as to the amount of the com¬ 
mon stock, and the number of shares! A. Yes, indeed. It 
is set forth here. 

Q. How much were they? A. In the name of Vincent L. 
Shields, ten shares; in the name of Patrick Hannan, ten 
shares; in the name of Catholic Sisters College, 4,980 
shares. 

Q. Do you know what the undistributed surplus of the 
Catholic Education Press, a Virginia corporation, 

63 was at the date of dissolution! A. Undistributed 
surplus! 

The Board: Isn’t there a balance sheet attached to the 
return! 

Mr. Updegraff: It is in the exhibit. 

The 'Witness: We show here net assets of $112,750.43. 

The Board: That is not answering the question. The 
question was, what was the surplus! I don’t know whether 
you are sufficient of an accountant to answer the question. 

The Witness: I don’t believe I quite xmderstand the 
question. 

The Board: The surplus is the excess of the net assets 
'over the capitaL 

The Witness: The implication of the— 

The Board: You are under no obligation to read a bal¬ 
ance sheet, if you are not able to. 

The Witness: I am still not quite acquainted with what 
the question is. 

Mr. Updegraff: I will abandon the question, and ask a 
diffierent one. 

The Witness: Very well. 

By Mr. Updegraff: 

Q. Do you know. Doctor, how much of the funds of tiie 
Catholic Education Press, a Virginia corporation, remain¬ 
ing after payment of all debts of that corporation, 

64 was distributed, and to whom! A. "Yery good. I 
think I can answer that, if I understand it correctly. 
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According to the will of Thomas Shields, the assets of th(5 
Catholic Education Press, which were in his name were t(> 
go to the Catholic Sisters College. 

The Board: You simply mean the shares of stock that 
were in his name; don^t you? 

The Witness: That is right. That was done. Following 
payment to the two other stockholders, and the surrende^ 
of their certificates of stock. The remainder, which totaled 
assets of approximately $27,000, including approximately 
$21,000 of books, stocks, was turned over to the new corf 
poration, the corporation known as the Catholic Education 
Press of the District of Columbia. 

By Mr. Updegraff: 

Q. Now, did the Catholic Sisters College, upon creation 
of the District corporation, furnish any funds to the Dis¬ 
trict corporation? A. The funds, which were liquid; and 
in a bank account at that time, approximately. $5,000, bef 
tween five and six thousand dollars, were turned over to 
the new corporation. 

Q. And the bank account was discontinued? A. Thebanl: 
account was discontinued; and the Catholic Uni- 
65 versity of America took over that money to adminis ¬ 
ter same. 

The Board: You mean the Virginia corporation bank 
account? 

The Witness: Oh, yes. 

The Board: Was discontinued? 

The Witness: Was discontinued. 

By Mr. Updegraff: 

Q. Now, what is the difference. Doctor, between the Cath¬ 
olic Education Press, the petitioner here, and the succes¬ 
sor to the Virginia .corporation of that name, and the Cath¬ 
olic University of America Press? 

Mr. John L. Hamilton: I object again. Your Honor, on 
the ground it is not relevant. 
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Mr. Updegraff: Now, if Your Honor please, I objected 
to the Catholic University being brought into this at the 
very outset; and it was over my objection. I submit I 
have the right to go into that now. 

Mr. John L. Hamilton: He is not asking for information 
about the Catholic University. .He is asking for another 
press. We are not concerned at all with the affairs— 
The Board: That is a new name. What was the name of 
the Virginia corporation? 

Mr. Updegraff; The same as this one. Your Honor. 

The Board: You have mentioned the Catholic University 
Press. 

66 Mr. Updegraff: That is right 

The Board: I never heard the name before. 

Mr. Updegraff: I will be glad to call it to Your Honor’s 
attention in an exhibit where I found it. On page 5 of 
Petitioner’s Exhibit No. 3, under ^‘Miscellaneous,” show¬ 
ing receivables as follows, there are two items: One, a claim 
for refund of Federal income tax for the year ended June 
30,1946, of the Catholic Education Press, a dissolved Vir- 
^ia corporation; and the other, the Catholic University 
of America Press, Inc. I submit it is relevant and material. 
The Board: I overrule the objection. 

By Mr. Updegraff: 

Q. You may answer. 

• •••«•••• 

The Witness: The answer is, they are three separate 
corporations. 

The Board: What is the Catholic University Press? 
The Witness: The Catholic University of America Press, 
Vour Honor, is a separate corporation, which has existed 
within the University framework, an integral part 

67 of the University, but organized as a separate cor¬ 
poration, since 1942, or ’43. 


37 


The Board: Has it any connection with the Catholic 
Education Press of the District of Columbia? 

The Witness: None whatsoever, except in present admin¬ 
istration. 

The Board: What does that mean? 

The Witness: It means to say that the men, including 
myself, who are in management of the Catholic Education 
Press, are also in management of the Catholic University 
of America Press. 

By Mr. Updegraif: 

Q. Now, Doctor, do you know whether the Catholic Uni¬ 
versity of America Press is a publisher of books and pam¬ 
phlets, such as published by the petitioner in this case? 

68 By Mr. Updegraff: 

Q. Will you answer that question, “yes’’ or “no”?. 

A. Yes. 

Q. Does it, in fact, do that? A. In fact, it does so. 

Q. Now, since the incorporation of the petitioner in the 

District of Columbia, it has paid royalties to- 

The Board: He testified to all the authors, except one, 
Mr. Most 

Mr. Updegraff: Sir? 

The Board: He has already testified it paid royalties to 
all authors, with one exception. 

Mr. Updegraff: I know that. Your Honor. 

Will you read the first part of my question, please? 
(Whereupon, the indicated portion of the pending ques¬ 
tion was read by the reporter.) 

69 By Mr. Updegraff: 

Q. -a Mrs. Justine B. Ward; has it not? A. 

Yes. Pardon me, now. Yes; that is correct. 
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Q. Who is she! A. Mrs. Justine B. Ward is a resident of 
the District of Columbia, and a specialist in' teaching 
methods of music. 

Q. And the Catholic Education Press acts as her agent; 
does it not? A. Yes, and, therefore—^well, that is correct. 
It acts as her agent. 

Q. You have answered it The Catholic Education Press 
receives a commission on the retail sales made for her; 
does.it not? A. Correct. 

Q. Are there any other persons for whom the Catholic 
Education Press acts as agent, similar to Mrs. Ward? A. 
I think not. I should say, I know not. 

Q. Now, what about Reverend McCormick? The Catho¬ 
lic Education Press has sold his books; has it not? A. 
Correct. 

Q. And what arrangement, if you know, did the petitioner 
have to do that? A. The book is financed by the Catholic 
Education Press. It simply pays a royalty to the author. 

«••••••«« 

70 The Board: Wait a minute. This first lady, Mrs. 

Justine Ward, you say you were her agent? For 
what purpose? Literary agent, or what? 

The Witness: Your Honor, in her case, the Press origin¬ 
ally financed the publication of her books, the same as all 
its other publications. But subsequently to that, Mrs. Ward 
asked whether the Press would sell to her the remaining 
stock of her books, and enter into a new arrangement with 
us. We have done that. 

The Board: You sell her books on commission? 

The Witness: We sold the books back to her; so they 
are her property, and we sell them on a commission basis. 

The Board: Yes. 

By Mr. Updegraff: 

Q. Now, referring to Petitioner's Exhibit 5, which is the 
catalogue for 1948, there is advertised a new “General His¬ 
tory of the Christian Era,” by Nicholas A. Weber, and 
states the cost of $4. 
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Assuming, Doctor, that you received an order for 100 df 
those books, and you were paid $400, what became of thdt 
money? A. The $400 is taken in by the Press, and is coij- 
sidered in payment. The author will receive 10 perceijt 
royalty. I am quite certain that that is the arrange- 
71 ment in his case. In other words, he will receive 
$40. ■ - I 

• Q. And the Catholic Education Press would pay for thd 
printing of the books through your various printers? A. 
That is right. 

* Q. Now, would that arrangement be true with respect to 
the other books sold by your organization? A. Yes. 

• • • • • • • n t 

The Board: Well, you paid more than for the printing*. 
You paid the marketing expenses; didn’t you? 


The Witness: We pay all expenses. 

The Board: Catalogue advertising, and so forth? 

The Witness: Everything. 

The Board: You advertise your publications? 

The Witness: We do some limited advertising, Yonr 
Honor. 


73 By Mr. Updegraff: 

Q. Doctor, I hand you Respondent’s Exhibit D^ 
for identification, and ask you what that is. A. This is an 
exemption affidavit for use of semi-public institutions, claim¬ 
ing exemption from District of Columbia sales and 

74 use tax, under Section 128(c) and 216(b) of the 
District of Columbia Revenue Act of 1949. 

Q. Who executed that affidavit? A. That is executed bj 
myself. 

Q. Directing your attention to paragraph 3 of that ex¬ 
hibit, you have used the same language that you used in youi 
application to the Federal Government for exemption, in 
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Respondent’s Exhibit C. Would your answers as to Be- 
spondent’s Exhibit C and Petitioner’s Exhibit 1,' be the 
same with respect to your use of the terms under Respond¬ 
ent’s Exhibit D? A. Yes; regarded as the same. 

Q. Now, I call your attention to paragraph 6 of Respond¬ 
ent’s-Exhibit D, and the heavy black type beneath it, per¬ 
taining to educational purposes; and ask if you attached 
any additional sheets to Respondent’s Exhibit when you 
submitted it to the District! A. I don’t recall any addi¬ 
tional sheets. 

Q. Did you file that Respondent’s Exhibit D with the 
District! A. That was filed with the District 

Q. Did you file anything else in connection therewith mth 
• the District! A. I don’t recall anything else. 

Q. Did you furnish any other information not 
75 shown on Respondent’s Exhibit D, for identification, 
to the District, in connection with your application 
for sales and use tax exemption under the District law! A. 
I do not recall such. 

The Board: Did you personally have any interview with 
any tax official! 

The Witness: No, Your Honor. 

By Mr. Updegraff: 

Q. Does the Catholic Education Press, the petitioner 
here, and has it, since its creation, ever conducted any 
classes by way of having teachers and students! A. No. 

Q. There has never been the relation of teacher and 
student, as generally recognized, between the Catholic Edu¬ 
cation Press and its customers; has there! A. In the 
sense of holding classes, no. 


77 




By Mr. Updegraff: 
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Q. Now, doctor, when yon testified that none of the profits i 
of the petitioner, the present corporation, have been paid ! 
to any individnal, you didn’t mean that none of the receipts 
were paid to any individnal; did yon? A. No. 

Q. Going back to the discussion yon had with respect to 
dissolution of the Virginia corporation, and creation of the 
District corporation, was there any consideration given to 
the fact that under the law, under which the District cor- 
poration was created, there con^d be stock issued? A. No. 
Our desire from the beginning was to have this corporation 
en^ely. non-stock, non-profit, on the same pattern 

78 as the University, itself. 

Q. When you testified, Doctor, that the Catholic 
Educational Review was subscribed. to or purchased, by 
persons actively engaged in teaching in schools, you don’t 
have any personal knowledge as to whether they are or are 
not actively engaged in teaching, do you? A. Yes. 

Q. You do? All of them? A. I couldn’t say alL As a 
matter of fact, I don’t think I said that all were. I said 
that I believed that some were persons of general culture, 
particularly interested in the field of scientific education; 
but the vast majority of them are actually teaching, or in 
administration of schools. 

Q. Well, assume, for example, that I am an official of the 
Parent-Teacher Association, and I wanted to have those 
books. Could I get them? A. Yes, indeed. 

• ••••••«« 

79 By Mr. John L. Hamilton; 

80 Q. With reference to Mrs. Justine Ward, at any | 
time during the period 1947 to the present, have you j 

paid her both royalties and received a commission for acUng I 
as an agent in the sale of her publications at the same time? 
A. Never at the same time. Pardon me. May I distinguish, 
to he absolutely accurate? There was one item on which 
we acted as an agent, paying her a commission; and at the 
same time, on the bulk of the items, we paid her a royalty. 


Q. £[ave yon paid her any royalties since this change in 
the manner of handling her publications? A. No. 

• • • • • • » 


81 Recross Examination 

By Mr. Updegraff: 

Q. Doctor, the petitioner, as. well as its predecessor, 
having the same name, advertised to sell its various publica¬ 
tions, did it not? A. Yes. 

' Q. Will you tell the Board, please, in what form the ad- 
vertming was, radio, newspapers, or letters sent out, or 
what? A. The principal form of regular advertising was 
actually within the sheets of its own publication; the Catho¬ 
lic Educational Beview. _ 

In addition to that, since most of its publications are in 
the field of Catholic education, and would have a particular 
interest there, correspondence and personal contacts were 
made with the superintendents of schools, and of diocesan 
officials. There was never, to my knowledge, any use of 
radio. There was some direct mail solicitation, through 
form of postal card, which can be filled in and sent back. 

• • • • • • '''•* • 

83 The Board: Now, the petitioner also sells phono¬ 
graph records? 

The Witness: Your Honor, we have a number of phono¬ 
graph records in demonstration of teaching methods. 

The Board: You sell them? 

The Witness: Yes. 

The Board: Do you make them? 

The Witness: Do we make anything on them? 

. The Board: Do you make the records? 

The Witness: No, we buy them. 

l%ie Board: You buy them and sell them at a profit? 

The Witness: That is right. 
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The Board: Now, these various publications of yours, in¬ 
cluding the periodical publication, are they the same sort 
of things that are published by commercial publishing 
houses! . 

The Witness: Generally, no. There might be some com¬ 
mercial publishing house that would publish things of this 
kind, but our idea is, we are interested only in matters 
which are exclusively educational and scientific. We would 
now proceed beyond that. We are not interested in it. 
84 The Board: Well, other publishing houses might 
do the same thing; wouldn^t they! . 

The Witness: Yes.. 

The Board: Isn’t there an outfit called “Bensinger 
Brothers,” that publishes and sells Catholic publications 
exclusively! 

The Witness: That is right. , 

The Board: How do they differ from your operation! . 

The Witness: Well, they differ from us in the first place 
because they have a far wider range of materials which are 
not merely educational They, for example, go into popular 
materials, into fiction. 

The Board: All of Catholic content, though; aren’t they? 

The Witness: Yes. Our work is exclusively on the basis 
of developments; that is to say, of educational developments, 
of research and of production on that basis. The same gen¬ 
eral principle that would justify a university press as not 
in competition in any way with the commercial press. In 
other words, it is our purpose to do research work and de¬ 
velopment, and to make that available to the general public. 

The Board: You don’t think that a university press com¬ 
petes with other publishers! ■ 

•The Witness: I don’t believe that it should; and 
85. I am sure that by far and large, they do not; and 
that is not their intention. 

The Board: In what way do they refrain from doing so! 
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The Witness: Well, I woxildn^t put it exactly in that 
fqnn. I would put it rather in a positive form, that their 
contribution is to develop types of primary material of a 
scientific and research character that could not and normal¬ 
ly would not concern a commercial publisher; first of all, 
because most of them are not paying propositions, do not 
have a wide sale, and are of such a highly specialized nature 
as not to justify the time and investment of a commercial 
publisher. 

The Board: How do your publications, in price, com¬ 
pare to like publications of commercial outfits! 

The Witness: They are about the same. 

The Board: Now, who do you sell to! The consumer or 
the dealer! 

The Witness: We sell principally to the consumer; but 
there are a couple exceptions where we work through an 
agent If I might illustrate that, in the case of the Capitol 
Speller, which is used in Catholic parochial schools, there 
are. two agents who stand out There is one called the 
Boromaya Guild of IjOS Angeles; and there was 
86 one that was known as the McCoy Company of San 
Francisco. Those two concerns, or agencies, acted 
for the entire Archdiocese. 

Now, to illustrate that still further, the McCoy Company, 
which was also a commercial concern, handled our bool^ 
as an agepcy for the Archdiocese of San Francisco, and 
also Hawaii; and more recently, the Archdiocese of San 
Francisco has set up its own agency, and consequently, , in 
the future we will deal directly through them. 

The Board: When you refer to these concerns as agents, 
are you using the term in a legal sense, or simply people 
who buy your publications and sell them at a profit! 

The Witness: The way it would be handled, for example, 
in the case of either McCoy, or of the new agency of the 
Archdiocese of San Francisco, the orders come in to them 
from the various schools. They order the gross amount 
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from us; aud I would assume that since they put a higher 
price on it than we do, they do so for profit. 

The Board: And if somebody buys the books from them, 
and doesn’t pay for them, the loss falls on them rather than 
on you; does it not? 

The Witness: That is right. 

The Board: Now, how do you account for the fact that 
you made such a big loss in the fiscal ’48, and made a rather 
modest profit in ’49? Was there any difference in 
87 your methods? 

The Witness: I think improved methods. 

The Board: What were they? 

The Witness: Well, Your Honor, the manager, prior to 
that time, had to be replaced because of illness; and there 
was a period in which the affairs of the Press could not be 
looked after from a business standpoint as closely as possi¬ 
ble. 

The Board: You are talking now about fiscal ’48? 

The Witness: Yes. And we had to take up a lot of slack 
due to the period in which he was ill; but having taken that 
up, we have sharpened our methods, and been able to op¬ 
erate more efficiently. 

The Board: Your object, I take it, is to make a profit 
rather than to be.subsidized? 

The Witness: We would like to carry ourselves, if we 
can. 

The Board: At present, you are indebted to the Univers¬ 
ity for cash advanced? 

The Witness: Yes, Your Honor. 

• • • • #. '• • • # 

90 John A. Dndaa was called as a witness by and 
on behalf of the respondent, and having been first 
duly sworn, was examined and testified as follows: 
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Direct Examination [By Mr. Updegraff] 

Q. Will yon state your name and official position with 
the District, for the record, please? A, John A. Dudas, 
D-u-d-a-s, Tax, Auditor, Sales and Use Tax Division, As- • 
sessor’s office, D. C. 

Q. How long have you been such? A. Since July 1,1949. 
Q. Pursuant to the performance of your regular duties 
in that position, is it your responsibility, or has it been 
your responsibility to pass upon applications for exemp¬ 
tions from sales and use taxes of the District of Columbia? 
A.IthasbeeiL 

Q. I hand you Respondent’s Exhibit D, for identifica¬ 
tion, and ask you whether you passed upon that appU<^* 
tion? A. I did pass upon this application. My initials 
appear on it as being approved. 

91 Q. Now, did you have any other information be¬ 
sides Respondent’s Exhibit D, when you passed on 

the application for exemption? A. This was the only evi¬ 
dence received and presented by Catholic Education Press. 

• • • • • • • • • 

By Mr. Updegraff: 

Q. I hand you Petitioner’s Exhibit No. 15, and ask you 
if that is the exemption certificate issued, based upon the 
information contained in Respondent’s Exhibit D? A. 
Correct. That was issued pertaining to this exhibit 

92 here; and I can compare the numbers on them. Cor¬ 
rect. 

« • • • • • • • •. 

95 Mr. John L. Hamilton:. We now ask leave to sub¬ 
stitute a copy of the bylaws for the original, which 
has been marked as.Petitioner’s Exhibit No. 2. 

The Board: If Mr. Updegraff objects, I will compare 
the copy with the original and return it thereafter. If he 
doesn’t object, I will let it in now. 
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Mr. Updegraff: I don’t recalL I may be wrong. 

96 The minute book was introduced solely for the pur¬ 
pose of showing the bylaws? 

The Board: That is right. 

Mr. Updegraff: It was? I think the witness, Dr. Magner, 
testified, in answer to Your Honor’s question, if there were 
any amendments, they would show in the book. 

The Board: So what? 

Mr. Updegraff: I don’t know whether there have been 
any amendments; and the witness didn’t. I would like the 
book to remain here until it has been checked to see whether 
there are any amendments. I have no objection thereafter. 
Mr. John L. Hamilton: Suppose I leave it. 

The Board: How long do you want the book left here? 
Mr. Updegraff: A few days. 

The Board: O.K. You can call for the book any time 
after next week. 

Mr. Updegraff: As to the substitution of the copy, I have 
no objection to that, if it is properly certified. 

The Board: I will satisfy myself that it is a true copy. 
Mr. Updegraff: Very well. Your Honor. I have no ob¬ 
jection to your satisfying yourself on that. 

The Board: And the book will be here for your inspec¬ 
tion all of next week. 

Mr. Updegraff: Thank you. 

97 The Board: After that, if you want me to retain 
it any longer, you will have to let me know. 

Mr. Updegraff: Yes, sir. 

• •••••••• 

137 Petitioners Exhibit No. 2. 

BY-LAWS of CATHOLIC EDUCATION PBESS, INC. 

I 

Name, Location, and Objects 

1. The name of this corporation is the Catholic Educa¬ 
tion Press, Inc. 
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2. The location of the principal ofSce of the Catholic Edu¬ 
cation Press shall be 620 Michigan Avenue, N. Wash¬ 
ington 17, D. C. 

3. The objects for which the corporation is organized 
are the preparation, publication, and distribution of edu¬ 
cational, literary, scientific, and religious matter, with 
power: 

A. To carry on and promote study and research in any 
department of learning and to coordinate and promote the 
labor of scholars, institutions, and organizations for the 
purpose of producing educational, literary, scientific, and 
religious matter, and other material for publication. 

B. To publish books, periodicals, and bulletins on all 
matters relating to educational, literary, scientific, relig¬ 
ious, and general subjects. 

C. To found prizes, maintain libraries, archives, and 
museums, endow professorships, courses of lectures, fel¬ 
lowships and scholarships in connection with the produc¬ 
tion, publication, and distribution of books, periodicals, 
and bulletins. 

D. To purchase, receive, have, hold, and enjoy in fee or 
for any less estate, any lands, tenements, annuities or hered¬ 
itaments and all other property of every kind and descrip¬ 
tion, with full power and authority to sell, mortgage, 

138 transfer, or otherwise dispose of the same at its 
pleasure and in furtherance of the objects and pur¬ 
poses for which the corporation ia/formed, and to establish 
general and special funds for the same objects and pur¬ 
poses. 

E. And generally to do any and all thmgs which may be 
necessary to promote the general objects and purposes for 
which, this corporation is formed. 

n 

Trustees, Elections, and Management 

1. The direction, control, and management of the cor¬ 
poration shall be vested in a Board of Trustees. The Board 


of Trustees shall consist of the same number and the same 
persons as comprise the Executive Committee of the Board 
of Trustees of The Catholic University of America. The 
members of the Board of Trustees of the Press shall serve 
for such periods of time as are provided for in the By- 
Laws of The Catholic University of America. 

2. The details of the promotion of the objects for which 
the corporation is formed shall be entrusted to a Press 
Committee of seven members, named for a term of one 
year by the Board of Trustees at its regular annual meet¬ 
ing. The Assistant Treasurer of The Catholic University 
of America shall ex officio be a member of the Press Com¬ 
mittee. Members of the Press Committee may be, but need 
not be, members of the Board of Trustees. Physical and 
clerical details of such promotion shall be entrusted to a 
Manager of the Press, who shall execute the decisions of 
the Board of Trustees and render an annual report to the 
Treasurer. The Manager of the Press shall be appointed 
by the treasurer, upon consultation with the Board of 
Tnistees. 

139 m 

Meetings of the Board of Trustees 

1. Meetings of the Board of Trustees shall be held on 
such dates as the Executive Committee of the Board of 
Trustees of The Catholic University of America meets for 
the work of the University. The Board of Trustees shall 
hold an annual meeting at such time as its first meeting fol¬ 
lowing the annual spring meeting of the Board of Trustees 
of The Catholic University of America. 

2. Special meetings of the Board of Trustees may be held 
at the call of the President of the Board of Trustees or on 
request by three members of the Board of Trustees deliv¬ 
ered in writing to the Assistant Secretary. Five days’ 
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notice of the time and place of any special meeting shall be 
sent to each trustee by mail by the Assistant Secretary, 
and such notice shall specify the object or objects for which 
such meeting is called and the matters to be considered at 
such meeting. 

• •••••••• 


IV 

140 Officers and Their Duties 

»•••••••« 

6. The Treasurer shall be the custodian of the funds of 
the corporation. He shall prepare the annual budget of 
the corporation and submit the same to the Board of Trus¬ 
tees at its annual meeting in April of each year. He shall 
approve all disbursements and receive all funds due the 
corporation, together with any and all donations or 

141 bequests of any kind and character. He shall de¬ 
posit all money of the corporation in any bank or 

trust company jis shall be approved by the Board of Trus¬ 
tees, to be withdrawn only by check signed by any one of 
the above named officers and by an auditor or assistant 
auditor designated by the Board of Trustees. He shall 
.keep correct accounts of all moneys received and paid out 
by and for the corporation, and shall submit his accounts 
to such examination as the Board of Trustees may de¬ 
termine. He shall render to the trustees an account of his 
official acts and doings and of the funds in his hands at the 
annual meeting of the Board of Trustees in April of each 
year. The Treasurer shall be a member of the Board of 
Trustees. 

• •••••••# 



X 


51 


153 Respondents Exhibit B. 

Schedule 0-L 

CATHOLIC EDUCATION PRESS, INCORPORATED 
1326 Quincy Street, Northeast 

WASHINGTCter, D. C. 

NET ASSETS, JULY 31, 1947 

(BEFORE DISSOLUTION) 

This Company had the following Net Assets at the time 
of dissolution as of July 31, 1947: 

Assets: 

Cash.. $ 24,324.11 

Receivables, less reserves ... 6,290.79 

Inventories, less reserve_ 17,471.89 

Investments—^United States 
Treasury notes, due 


9-15-47 . 50,013.24 

Property.$57,459.61. 


Less reserves for 

depreciation_ 22,867.42 34,592.19 

Deferred charges and 
sundry assets. 1,386.97 

Total assets. $134,079.19 

Liabilities: 

Accounts payable.$ 12,452.96 

Royalties payable. 5,828.52 

Federal and other taxes 
payable. 2,977.28 
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Advertising collected in 
advance . 70.00 


Total liabilities... 21,328.76 

% 

Net assets... $112,750.43 


The net assets, which were represented by capital stock 
(5,000 shares) of $50,000.00 and. surplus of $62,750.43, were 
transferred as of July 31, 1947 under a plan of dissolution, 
to the following stockholders in exchange for their stock: 
Vincent L. Shields (10 shares)—cash_$ 276.99 


P. F. Hannan (10 shares)—cash. 276.99 

Catholic Sisters College (4,980 shares)— 
remaining net assets. 112,196.45 


Total..$112,750.43 
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QUESTION PRESENTED 

The question presented is whether a corporation wliose 
objects are the preparation, publication and distribution of 
educational, literary, scientific or religious matter, which 
publishes and sells various books on a commission basis 
and pays royalties to authors, is entitled to exemption 
from taxation on its personal property as a “scientific 
institution” within the meaning of the applicable provi-. 
sions of the District of Columbia Personal Property Tax 
Exemption Law. 
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FOB THB DiSTBICT OF COLUMBIA ClBCUTE 


No. 10,835 

DISTRICT OF COLUMBIA, Petitioner, 

V. 

CATHOLIC EDUCATION PRESS, INC., Respondent. 


BRIEF FOR PETITIONER 

♦ 

i 

JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the Board of 
Tax Appeals for the District of Columbia holding that the 
respondent was exempt from personal property taxation 
under applicable District law for the tax years ended June 

30.1949 and June 30,1950, cancelling such assessments, and 
authorizing a refund of the taxes paid (App. 6, 8). 

The assessments involved were made on January 30, 
1950, and were paid under protest in writing on February 

20.1950 (App. 6). On March 7,1950, respondent appealed 
from said assessments to the Board of Tax Appeals (App. 
1 , 6 ). 

The decision of the Board was entered August 22, 1950 
(App. 8). A motion to amend the Board’s Findings of Fact 


1 


2 


was filed Angnst 24, 1950 (App. 8) which was granted in 
part and denied in part by order of the Board filed October 
6, 1950 (App. 11). The Petition for Eeview by this Court 
was filed October 17, 1950 (Tr. 15). 

The jurisdiction of this Court is invoked under the pro- 
vbions of §§ 3 and 4 of Title IX of the District of Columbia 
Eevenue Act of 1937, as added by the Act of May 16,1938, 
52 Stat. 370, c. 223 (§§ 47-2403 and 47-2404 D. C. Code 1940). 

STATEMENT OF THE CASE 

The question for determination is whether the respond¬ 
ent, hereinafter called the “Company” for convenience, is 
entitled to exemption from taxation on its personal prop¬ 
erty under the statute involved, infra, which exempts from 
taxation: “The personal property of all library, bene¬ 
volent, charitable, and scientific institutions incorporated 
under the laws of the United States or of the District of 
Columbia and not conducted for private gain.” Although 
it was alleged in the petition filed with the Board of Tax 
Appeals (App. 3) that the Company is a “charitable' and 
scientific” institution and, later, at the outset of the pro¬ 
ceedings before the Board, that it is a “scientific or educa¬ 
tional” institution (App. 12-14), the case was decided by 
the Board on the basis that the"Company is a “scientific” 
institution within the meaning of the statute involved (App. 
6). The Board, upon the basis of its Findings of Fact 
entered on August 22, .1950 (App. 4-6), concluded as a mat¬ 
ter of law that the Company, during the tax years in¬ 
volved, was a scientific institution not conducted for private 
gain within the meaning of the statute, and that its personal 
property was therefore exempt from taxation (App. 6) 
and, on the same date, entered a decision accordingly (App. 
8), authorizing a refund of the taxes assessed and paid. 

On August 24, 1950, the District filed a motion with the 
Board to amend its Findings of Fact upon the grounds 
that such Findings were incorrect and incomplete with 
respect to Findings 2, 3 and 5, and erroneous in part as to 


Finding 6 (App. 8-10). On October 6, 1950, the Board 
entered an order amending its Findings of Fact 3, 5 and 
6 in most respects as requested by the District in its mo¬ 
tion to amend such Findings but overruled the District’s 
motion in all other respects (App. 11, 12). The Board 
did not amend its conclusions of law or decision. 

The District contends on this appeal that, notwithstand¬ 
ing the amendment of certain of the Board’s Findings of 
Fact, the basic findings are incomplete and do not support 
its conclusion of law that the Company is a scientific in¬ 
stitution not conducted for private gain within the meaning 
of the exemption statute and that, therefore, the conclusioii 
is erroneous and the decision of the Board based thereon 
should be reversed. 

In view of the foregoing, the remainder of the case wil] 
be stated based upon the Board’s findings of fact plus addi¬ 
tional facts in the record not found by the Board but whicli 
the District deems material and pertinent. Such additional 
facts will be stated in brackets: 

The Company is a District of Columbia corporation, or¬ 
ganized on June 17, 1947 under Subchapter Three of Chap¬ 
ter Eighteen of the Code of Law for the District of Colum¬ 
bia ^ (App. 4, Finding 1) which authorizes certain citizens 
to incorporate for charitable, educational, literary, musical • 
scientific and other purposes, and for mutual improvement, 
The certificate of incorporation provided that the Com¬ 
pany should have no capital stock* and no stockholders 
(App. 4, Finding 1). 

The Company was organized for the purpose of taking’ 
over the activities which had been theretofore conducted bj 
a Virginia stock corporation of the same name which was 
dissolved on July 31,1947 (App. 5, Finding 2). [The Corn] 
pany began business on August 1, 1947 (Pet. Ex. No. 3, ppi 
1,2), the day after the Virginia corporation was dissolved.1 

^Act of March 3, 1901, 31 Stat. 1189, 1283, ch. 854, as amended (Title 29, 
Ch. 6, D. C. Code. 1940). 


When the Company began business it had. an opening paid- 
in surplus of $27,893, consisting of approximately $5,000 
in cash and approximately $21,000 in value of boo^ which 
had been provided by the former stockholders of the Vir¬ 
ginia corporation (App. 5, Finding 2).® 

The objects of the Company, as stated in the certificate of 
incorporation, are ^*the preparation, publication and dis¬ 
tribution of educational, literary, scientific or religious 
matter’* (App. 4, Finding 1). [The objects of the dis¬ 
solved-Virginia, company were substantially the same as 
those of the present Company (App. 30).] 

Since its incorporation the Company has published and 
sold various books on education, religion, history and logic, 
a series of spellers, and phonograph records of Gregorian 
chants. It has also sold music books, charts, easels, etc., 
on commission, for Mrs. Justine B. Ward, a specialist in 
teaching methods of music (App. 5, 11, Finding 3). [The 
Company acts as Mrs. Ward’s agent (App. 38; Pet. Ex. No. 
3, p. 4).] At the commencement of its business operations 
the Company assuined a liability to Mrs. Ward of $7,126.96, 
owed by the former Virginia corporation. During the 
eleven months ended June 30, 1948, the Company credited 
Mrs. Ward with the additional sum of $9,320.66, represent¬ 
ing the proceeds of sales of music books, charts, easels, etc., 
for the period, and made cash payments to her amounting 
to $13,104.50. After certain adjustments Mrs. Ward had a 
debit balance of $471.28 for that period (App. 11, Finding 
3). The Company also published and sold a monthly 
periodical called the Catholic Education Review (App. 5, 
Finding 3). 

The prices charged by the Company are about the same 
as those of commercial publishers (App. 6, Finding 6).* 

2 The Board nud these assets were "donated” but the witness said the> 
were “turned over” to the Company (App. 26). 

> The Board’s fiwHing in the firet sentence of Finding 6 that the (Company’s 
publications are not of a type which would normally interest a commercial 
publisher was stricken out by the Board (App. 12) on motion of District 
(App. 10). 
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[The Company’s general methods of operation are the 
same as those of any publishing concern (App. 29, 30). The | 
Virginia company, like the present Company, advertised to 
sell its various publications (App. 39, 42).] The Company 
advertised the sale of its publications by various methods 
(App. 11, Finding 3). 

Most of the authors of the books published and sold by 
the Company were members of the faculty of the Catholic 
University of America (App. 11, Finding 3). [All authors, 
except with respect to one book by Father Most (App. 24), 
were paid royalties in the amount of 10% of the retail prices 
of the books (App. 24, 38, 39). Royalties were also paid to 
the aforesaid Mrs. Justine B. Ward (App. 37).] The 10% 
royalty payments amounted to $4,438.47 for the eleven 
months ended June 30, 1948, and $9,217.60 for the year 
ended June 30,1949 (App. 11, Finding 3).** 

[When the Virginia company dissolved it distributed net 
assets of $112^750.43 to three stockholders (App. 52). At 
one time one Father Shields owned practically all of the 
stock (App. 33). According to Father Shields’ will the 
shares of stock in his name went to one of the three stock¬ 
holders to whom distribution of the net assets was made 
upon dissolution (App. 35). It was this stockholder who 
turned over assets of approximately $27,000 to the present 
Company referred to above, constituting its ‘‘opening paid- 
in surplus” (App. 35).] Although the present Company 
operated at a loss for the first year of its existence, it be¬ 
gan operating at a profit the following year (App. 6, Find¬ 
ing 5). The Board found that the loss during the first 
year was due to the increase in publication costs, accom¬ 
panied by a lower sales volume, and also due to the illness 
of the manager, which incapacitated him from looking after 
the Company’s affairs from a business standpoint (App. 
12, Finding 5). [The Company, for both years com- 

* The Board’s original finding as to royaldes was that ^except where 
royalties were waived” the Company ‘’has paid royalties” on the books it 
published (App. 5, Finding 3). 
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mingled its expenses for “salaries’^ with those of the Cath¬ 
olic University of America Press, Inc. (Schedule 1 of Ex¬ 
hibit B to Pet Ex. Nos. 3 and 4), a separate and distinct 
corporation (App. 35-37). Nevertheless, for the year ended 
June 30, 1949, the Company had a net income of $7,652.76 
from all operations other than publication of the Catholic 
Education Review. That publication resulted in a net loss 
of $4,999.97, which reduced the net profit for the Company 
to $2,652,79 for the year (Pet. Ex. 4, p. 1). The total 
loss represent^ a per book loss of $.2501 on 23,170 copies 
as compared with a per book loss of $.3467 on 21,600 copies 
for the previous year (Pet. Ex. No. 4, p. 2; Pet. Ex. No. 3, 

p.2).] 

[The Company has not, since its creation, ever con¬ 
ducted any classes by way of having teachers and students; 
and there never has been the relation of teacher and stud¬ 
ent, as generally recognized, • between the Company and 
its customers (App. 40).] 

The Board found as a fact that the Company has no bank 
account of its own, and that its receipts and disbursements 
are handled by Catholic University of America (App. 6, 
Finding 5).® [The Company’s By-laws provide that, the 
Treasurer shall be the'custodian of the funds of the cor¬ 
poration, and among other things, that he shall approve 
all disbursemehts and receive all funds due the corporation, ^ 
and that he shall deposit all money of the corporation in 
any bank or trust company as shall be approved by the 
Board of Trustees, to be withdrawn only by check (App. 
50). On April 7, 1948,' the Board of Trustees approved 
the American Security and * Trust Company as the 
depositary of the funds of the Company (Tr. 144) and its 
funds were there deposited (Pet Ex: No. 3, p. -3; the re- 


SThis finding is apparently based upon the reluctant testimony of the 
witness, Dr. Magner, over the objection of coimsel for the District (App. 18). 
Althou^ this find^ does not appear to be material to this case, it is er¬ 
roneous as shown in the facts set forth in brackets immediately following it... 
above. 




7 


port of the certified public accountant making the report 
states: “The cash on deposit was reconciled with the 
amount shown on a certification obtained from the de¬ 
positary.**).] 

STATUTES INVOLVED 

Par. 10, § 6 of the Act of July 1, 1902, 32 Stat. 620, ch. 
1352 (§ 47-1208, D. C. Code 1940), provides: 

“Par. 10. The following personal property shall 
be exempt from taxation. 

“First. The personal property of all library,- 
benevolent, charitable, and scientific institutions 
incorporated under the laws of the United States 
or of the District of Columbia and not conducted 
for private gain.** 

/■ 

STATEMENT OF POINTS 

1. The Board *s basic findings of fact are incomplete and 
do not support the Board *s conclusion of law that the 
respondent was, for the tax years involved, a scientific in¬ 
stitution not conducted for private gain. 

2. The Board’s conclusions of law, and hence the Board’s 
decision, are erroneous and the decision of the Board should 
be reversed. 

SUMMARY OF ARGUMENT 

The Company is not a scientific institution within the mean¬ 
ing of the statute involved; its character must be determined 
not only by its declared objects but also by what activities it 
carries on. Under this Court’s decisions, scientific institutions 
favored by tax exemption are those which relieve the Govern¬ 
ment burden of public education through the conduct of schools 
and institutions of learning where systematic instruction is given 
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by teachers to stndents in accordance with standards approved by 
the GovcnimenL 

The Board of Tax Appeals fail^ and refused to make a find> 
ing of fact that the Company has not ever conducted any 
classes, with teachers and students, and that there never has 
been the relation o£ teacher and student, as generally recognized, 
between the Company and its customers, althou^ ^ere was un¬ 
disputed evidence to such efEecL The Board refused to amend 
certain findings and make additional findings bearing upon the 
true character of the Company, although there was undisputed 
and substantial evidence upon which to base such findings. The 
basic facts, as found by the Board, are therefore incomplete and 
do not support the Board’s conclusions of law and dedaon. 

The Company is not only organized but is operated for the 
ordinary business purposes of publishing and marketing the 
books and pamphlets of various authors and its own publica¬ 
tions. It acts as author’s agent and pays royalties to the authors 
on a percentage basis of 10% of the selling prices of the books, 
etc. The Board’s conclusion of law diat the Company is a 
scientific institution is not supported by any decision of this 
Court 

The Company is clearly conducted for private gain. The Com¬ 
pany’s general methods of operation are the same as those of any 
publishing concern; its prices are about the same; it is operated 
for private gain; it is, in reality, ^ cooperative bodc-madketing 
organization, conducted for the private gain of the authors. 

ARGUMENT 
I . 

The Board’s Findings of Fact are Incomplete and Do Not Support 

its Conclunons of Law. 

At the outset it seems pertinent to point out that the 
statute involved exempts from taxation the property of 
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certain favored institutions and, therefore, must be strictly 
construed. Hebrew Home for the Aged v. District of Co¬ 
lumbia, 79 U. S. App. D. C. 64,142 F. 2d 573. The subsidy 
or immunity by tax exemption is granted because the favor¬ 
ed institutions perform functions which must otherwise be 
performed by the Government and, therefore, the Govern¬ 
ment is relieved of part of its burdens. Hazen, et al. v. Na¬ 
tional Rifle Association of America, 69 App. D. C. 339, 
101F. 2d 432; District of Columbia v. Mt. Vernon Seminary, 
69 App. D. C. 251,100 F. 2d 116. It is also well established 
that one claiming tax exemption must point out some provi¬ 
sion of the law granting the exemption and establish his 
right thereto by clear proof, 51 Am, Jur., Taxation (cum. 
ed., 1944), Secs. 526, 527, pp. 529-531; 2 Cooley, The Law of 
Taxation (Fourth Ed., 1924), Sec. 672, pp. 1403-1407. 

The statute involved in the present case exempts (1) cer¬ 
tain favored institutions, including “scientific” institutions, 
which are (2) incorporated under laws of the United States 
or of the District of Columbia, and which are (3) not con¬ 
ducted for private gain. 

I 

A. The Company is Not a Scientific Institution. 

t 

In Hazen, et al. v. National Rifle Association of America, 
swpra, the tax-exemption statute here involved was under 
consideration and this Court said, in footnote 11:* 

“To ascertain whether a corporation falls with¬ 
in an exemption statute, it must be judged not only 
by its declared objects but also by what activities 
are actually carried on.” 

In 1902 this Court distinguished between “institutions of 
learning” and “educational societies” organized under 

•And see, similarly, WhUe v. Central Dispensary and Emergency Hospital, 
69 App. D. C. 122, 99 F. 2d 355, 119 A. L. R. 1002; Note, 119 A. L. R. 1022; 
Better Business Bureau of Washington, D. C. v. District Unemployment Com¬ 
pensation Board, 34 A. 2d 614 (M. C. App., D. C., 1943). 
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Subcliapters One and Three of Chapter Eighteen of the 
Act of March 3,1901, supra, in United States ex rel. Chicago 
Business College v. Payne, 20 App. D. C. 606, and, after 
'pointing ont that there are twelve separate and distinct 
classes of organizations which may be incorporated nnder 
that Act, stated (p. 614): 

• The first in the enumeration is the class of 
^institutions of learning,’ so specifically desig¬ 
nated ; and as to them Congress says that ^e prop- 
' erty to be acquired by them shall be held ‘ solely 
for the purposes of education, and not for the in¬ 
dividual benefit, of the corporators or of any con¬ 
tributor to the endowment thereof.’ In the third 
class are grouped societies to be formed for ‘benev¬ 
olent, charitable, educational, literary, musical, 
scientific, religious, or missionary purposes’; and 
it is implied in one of the sections that, while or¬ 
ganizations of this class may not necessarily be for 
individual profit, yet that they might also ^ joint- 
stock organizations for private gain and individual 
advantage. Thus Congress distinctly recogn^s 
the difference between ‘institutions of learning’ 
and ordinary ‘educational’ establishments, and re¬ 
gards the former as being solely of a public char¬ 
acter for public uses and purposes, while the latter 
may be organized for individual gain. • • • >> 

In District of Columbia v. Mt. Vernon Seminary, supra, 
which was the sole authority upon which the Board of Tax 
Appeals relied in deciding the present case (App. 7), the 
Seminary was incorporated as an “institution of learning” 
under the 1901 Act. In discussing the matter of the Semi¬ 
nary’s claim for exemption from real and personal property 
taxation, which involved, inter alia, the identical statutory 
provisions presently under consideration, this Court stated 
(69 App. D. C. 254): 

“ • • • The important consideration is that the 
school shall measure up to standards of curriculum 
and pedagogy set by the government. So long as it 
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does—and there is no contention to the contrary 
in this case—^it performs a function which must 
otherwise be performed by the government and, 
consequently, comes within the reason for the sub¬ 
sidy which is implicit in a tax exemption.’^ 

The Board of Tax Appeals, in deciding the present case 
on authority of the Mt. Vernon Seminary case, supra, stated 
(App. 7): 

“The publications of petitioner relate for the 
most part to the science of education, and the art 
of teaching, or constitute tools for teaching, such 
as the spellers and the phonograph records. This 
seems to bring petitioner fairly within the scope 
of a scientific institution. • • • »» 

It is perfectly clear from this Court’s pronouncements in 
the Mt, Vernon Seminary and Naiional Rifle Association 
cases, supra, that scientific institutions favored by tax 
exemption under the statute here involved are those which 
relieve the Government burden of public education through 
the conduct of schools and institutions of learning where 
systematic instruction is given by teachers to students in 
accordance with standards approved by the Government.’ 
This principle was recently restated by the Court of Ap¬ 
peals of Kentucky in Kesselring v. Bonny castle Club (C. A. 
Ky., 1945), 299 Ky. bSo, 186 S. W. 2d 402, 404, in the fol¬ 
lowing language: 

“ • • • While in its broadest and best sense 
education embraces all forms and phases of in¬ 
struction, improvement and development of mind 
and body, and as well of religious and moral senti¬ 
ments, yet in the common understanding and ap¬ 
plication it means a place where systematic instruc¬ 
tion in any or all of the useful branches of learn¬ 
ing is given by methods common to schools and in¬ 
stitutions of learning. • • • »» 

T See, e^:., Secs. 29-415 to 29-419, inclusive, D. C. Code, 1940, and Chapter 2, 
Title 31, D. C. Code. 1940. 


However, the Board of Tax Appeals failed, and later re¬ 
fused, to make a finding in this respect Although there is 
undisputed evidence, adduced by counsel for the District, 
that the Company has not ever conducted any classes by way 
of having teachers and students, and there never has been 
the relation of teacher and student, as generally recog¬ 
nized, between the Company and its customers (App. 40), 
the Board made no finding as to this, notwithstanding the 
fact that the District requested the Board to do so (App. 
10) and pointed out that such a finding was important (Tr. 
110 , 111 ). 

l^e Board refused to amend Finding 2 by adding thereto 
the fact that the objects of the dissolved Virginia corpora¬ 
tion were substantially the same as those of the present 
Company (App. 8,11,12). There was substantial and un¬ 
disputed evidence to support such a finding (App. 30); and 
since the present Company was organized for the purpose 
of taking over the activities of the dissolved Virginia stock 
corporation, as found by the Board (App. 5; and see App. 
31-33), this fact was material and should have l^n part of 
the basic findings. 

The Board refused to make a finding that the Company 
acted as the agent of Mrs. Justine B. Ward in the market¬ 
ing of her books, etc., and made cash payments on her 
behalf‘for the purchase of books, stands, insurance, ship¬ 
ping and other expenses, and that the Company also paid 
her royalties (App. 9, 11), although there was clear and 
undisputed evidence to support such a finding (App. 37, 38; 
Pet. Ex. No. 3, p. 4). These facts, together with the fact 
that the Company sold books on commission for Mrs. Ward 
as found by the Board (App. 11), were material to the ques¬ 
tion whether the Company is a scientific institution not 
conducted for private gain and should have been part of the 
basic findings. 

The Board did not find that the Company’s general 
methods of operation are the same as those of any publish- 
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ing concern, although there is undisputed and substantial 
evidence to support such a finding (App. 29, 30). This fact 
is pertinent to the Board’s finding that the prices charged 
by the Company are about the same as those of commercial 
publishers (App. 6, Finding 6) and should have been maae 
part of the basic findings to help give a clear picture of the 
Company’s true character. For the same reason the Board 
should have made basic findings that all authors, including 
Mrs. Ward, except with respect to one book by Father Most, 
were paid royalties (App. 24, 37-39). These facts are also 
material to the question whether the Company is conducted 
for private gain. 

It seems clear from this Court’s decisions in the Mt. Ver¬ 
non Seminary and National Rifle Association of America 
cases, supra, that it is immaterial in deciding the question' 
of tax exemption under the statute involved whether the in¬ 
stitution claiming the exemption is operated at a profit or a 
loss. However, since the Board of Tax Appeals neverthe¬ 
less deemed a finding in this respect necessary (App. 6, 
12, Finding 5), more basic facts should have been found as 
set forth in brackets in the statement of the case {supra, 
pp. 5, 6), particularly since the expenses for salaries of a 
separate and distinct corporation were commingled with 
those of the Company. 

Counsel for the District do not deem it important or 
material whether the Company did or did not have a bank 
account of its own, or whether its receipts and disburse¬ 
ments are handled by the Catholic University of America. 
If the findings of the Board in these respects (App. 6, 
Finding 5) are deemed material, the Court’s attention is 
invited to the matter in brackets in the last paragraph of 
the statement of the case, supra. 

The statute governing the Board of Tax Appeals * re¬ 
quires that the Board shall make “findings of fact and 
conclusions of law” and “render its decision thereon in 

* Title IX of the District of Columbia Revenue Act of 1937, supro (Chapter 
24. Title 47, D. C. Code, 1940). 
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writing^’ (Sec. 3). The statute creating and governing the 
Board was approved May 16, 1938,* after this Court had 
decided the case of Saginaw Broadcasting Co. v. Federal 
Communications Commission, 68 App. D. C. 282, 96 F. 2d 
554, cert, denied, 305 U. S. 613, 83 L. Ed. 391, 59 S. Ct. 72. 
The Court said (68 App. D. C. 287) 

**The requirement that courts, and commissions 
acting in a quasi-judicial capacity, shall make find¬ 
ings of fact, is a means provided by Congress for 
guaranteeing that cases shall be decided ac^rding 
to the evidence and the law, rather than arbitrarily 
or from extralegal considerations; • • • The re¬ 
quirement of findings is thus far from a technical¬ 
ity. On the contrary, it is to insure against Star 
Chamber methods, to make certain &at justice 
shall be administered according to facts and law. 

This is fully as important in respect of commis¬ 
sions as it is in respect of courts.’^ - 

What the Court said is equally applicable in respect of the 
Board of Tax Appeals. The Court went on to state: 

**In discussing the necessary content of findings 
of fact, it will be helpful to spell out the process 
which a commission properly follows in reaching 
a decision. The process necessarily includes at 
least four parts: (1) evidence must be taken and 
weighed, both as to its accuracy and credibility; (2) 
from attentive consideration of this evidence a 
determination of facts of a basic or underlying 
nature must be reached; (3) from these basic facts 
the ultimate facts, usu^y in the language of the 
statute, are to be inferred, or not, as the case may 
be; (4) from this finding the decision will follow 
by the application of the statutory criterion.’* 

These essentials were restated and enlarged in Johnston 
Broadcasting Co. v.. Federal Communications Commission, 

*The Bill (H. R. 10066, 75th Congress) was enacted and presented to the 
President for his approval on May 11, 1938 (83 Cong. Rec. OHS). 
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85 U. S, App. D. C. 40, 175 F. 2d 351, wherein the Court 
said that the commission could not base its conclusion upon 
a selection from among its findings and ignore all other 
findings. 

In the present case the Board of Tax Appeals not only- 
failed to make certain important and material basic find¬ 
ings of fact, as pointed out above, but also based its con¬ 
clusions upon inferences taken from selected findings, ignor¬ 
ing others (App. 7). The findings (App. 4) that the Com¬ 
pany’s objects are “the preparation, publication and dis¬ 
tribution of educational, literary, scientific or religious 
matter” and that the Company was (App. 5) “organized 
for the purpose of taking over the activities which had 
theretofore been conducted by a Virginia stock corporation 
of the same name” were obviously ignored. A corporation 
will not be permitted to deny that its purposes are those set 
forth in its charter. Better Business Bureau of Washing¬ 
ton, D. C. V. District Unemployment Compensation Board, 
supra. The Company is not only organized but is operated 
for the ordinary business purposes of publishing and 
marketing the books and pamphlets.of various authors and 
its own publications. The buying and selling of goods 
constitutes a business purpose, even though the corpora¬ 
tion so engaged is incorporated under the District statute 
applicable to benevolent, charitable, educational, scientific 
and similar corporations as well as for mutual improvement, 
like the Company in the present case. Better Business Bu¬ 
reau of Washington, D. C. v. District Unemployment Com¬ 
pensation Board, supra; Better Business Bureau of Wash¬ 
ington, D. C. V. United States, 79 U. S. App. D. C. 380,148 F. 
2d 14, affirmed 326 U. S. 279, 66 S. Ct. 112, 90 L. Ed. 67. 
The Company is not organized for educational, literary, 
scientific or religious purposes as Sec. 29-601, D. C. Code 
1940, prescribes for such organizations; it is or¬ 
ganized for preparing, publishing and marketing edu- 
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cational, literary, scientific or religions matter}^ Any 
publishing corporation could have the same corporate ob¬ 
jects as the Company here but, under the authorities cited, 
that would not constitute the corxwration a ‘‘scientific’’ or 
“religious” corporation. And see the. recent decision by 
the Tax Court in C. F. MtteUer Co. v. Commissioner, 14 
T. C_(No. Iliy 2 , C. C. H. Dec. 17, 652). 

In Stanford TJniverSty Book Store v. Helvering, 65 App. 
D. C. 364, 83 F. 2d 710, the Store sought to be exempted 
from Federal income taxation under Sec. 103(6) of the 
Revenue Act of 1928 applicable to religious, diaritable, 
scientific, literary, or educational corporations. The Store 
dealt in text books, stationery, art supplies and equipment, 
also notebooks, pens and other articles used by students and 
the faculty of a university. In affirming a decision of the 
Board of Tax Appeals (now the Tax Court) holding that 
the Store was not entitled to exemption from Federal .in¬ 
come taxation, this Court said (65 App. D. C. 366): 

“The association itself did not take part in the 
instruction of students of the university. It- em¬ 
ployed no teachers and offered no courses of study. 

The mere business of selling books or other ‘gen¬ 
eral merchandise’ on a college campus does not con¬ 
note an ‘educational purpose’. 

It is clear without further argument that the Company 
is not a scientific institution within the meaning of the 
statute involved, and that the Board’s conclusions to the 
contrary are not supported by any decision of this Court, 
including the Mt. Vernon Seminary case, supra, relied upon 
by the Board (App. 7). 


seem pertinent to point out that the exemption statute involved 
(Sec. 47-1208, D. C. Code, 1940) does not exempt the property of religious, 
mutual improvement, and certain other societies which may incorporate under 
Chap. 6, Title 29, D. C. Code 1940. 


B. The Company is Conducted for Private Gain. 

Failure of the Company to establish that it is a “scien- j 
tific institution” within the meaning of the statute involved i 
is sufficient to deny its claim for tax exempton. But the I 
Board of Tax Appeals not only felt that the Company is a | 
scientific institution but, as well, ‘‘not conducted for private ! 
gain” (App. 7). The ^^ard said (App. 7): 

(( • • • pj^yg royalties to its • 

authors does not affiect its status as an institution 
not conducted for private gaii^ any more than the 
fact that it pays its pilfers, and employees; 

, neither does the fact that it sells^ for a commission, 

* books of the character of its publications in gen- 
eraL District of Columbia v. Mount Vernon Sem¬ 
inary, 69 App. D. C. 251,100 Fed. (2d) 116.” 

The Board has misconstrued the Mt. Vernon Seminary 
case and erroneously applied its tenets to the present 
case. In the former case the Seminary was organ¬ 
ized and operated as an institution of learning, and it was 
conceded that all its property was used for educational 
purposes and that there had been no distribution of profits 
to any indiviudal. There are no such concessions in the 
present case. This Court pointed out that the law of the 
District of Columbia under which the Seminary was formed 
and existed provided that the corporation shall hold the 
property of the institution solely for the purposes of educa¬ 
tion, “and not for the individual benefit of themselves or 
of any contributor to the endowment thereof.”” There is 
no such restriction in Subchapter Three of Chapter Eigh¬ 
teen of the Act of March 3, 1901, suyraf^ under which the 
Company involved was formed and exists. Clearly, cor¬ 
porations organized under said Subchapter Three may be 
organized for “individual gain”. United States ex rel. 
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Chicago Business CoUege v. Payne, supra. Although, as’ 
found by the Board of Tax Appeals, the Company’s charter 
provides that it shall have no capital stock and no stock¬ 
holders (App. 5), this can be changed at any time by re¬ 
incorporating and issuing stock.^ 

In construing the words “private gain” as used in the 
statute here involved in the Mt. Vernon Seminary case, 
supra, this Court relied largely upon Trinidad v. Sagrada 
Orden, 263 U. S. 578, 44 S. Ct. 204, 68 L. Ed. 458, in which 
it was conceded that the plaintiff was organized and oper¬ 
ated for religious, charitable and educational purposes and 
that no part of its net income inured to the benefit of any 
stockholder or individual; also, the Supreme Court pointed 
out that (263 U. S. 582): “It is not claimed that therb is 
any selling to the public or in competition with others. 
This Court, after discussing the matter, stated (69 App. 
D. C. 253): 


“ • • • It would seem to follow, from the lang¬ 
uage used by the Supreme Court, that an educa¬ 
tional institution is not conducted for private gain 
if no part of the net income is applied to the 
benefit of any individuaL” 

It seems to be settled that income may inure to the bene¬ 
fit of individuals other than by monetary dividend pay¬ 
ments to stockholders. United States v.'Societe Francais^ 
de Bienfaisance MutueUe (CA 9, 1945), 152 F. 2d 243, 245. 
It is difficult to conceive of a more effective means of con¬ 
ducting a corporation for private gain, without having 
stockholders and paying dividends, than the method adopt¬ 
ed by the Company in the present case. 


IS Sec. D. C. Code 1940. 

See in this respect Sec. 3.101(6), Title 26, Code of Federal Regulations, 
to the effect that an organization which has certain religious purposes and also 
manufactures and sells articles to the public for profit is not entitled to 
Federal income tax exemption. 
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The Company’s certificate of incorporation makes no 
pretense that it is organized for educational or scientific 
purposes; it prescribes the ordinary business purposes of 
preparing, publishing and marketing various **matter”, 
replacing a former stock corporation. The Company’s 
general methods of operation are the same as those of any 
publishing concern, and its prices are about the same; it 
acts as an author’s agent and pays royalties to authors on 
the basis of a percentage of the selling prices of the books 
and pamphlets sold. Although the certificate of incorpora¬ 
tion provides that the Company is “not organized for pro¬ 
fit” (Tr. 135), it, like its predecessor (App. 51, 52), is oper¬ 
ated for profit. All profits earned can, of course, be dis¬ 
tributed to the authors by increased royalty payments with¬ 
out reincorporating and issuing stock. The Company, in 
reality, is a cooperative book-marketing organization, con¬ 
ducted for the private gain of the authors.^® 

n 

The Board’s Omclnaons Law and Its Decision are Erroneous 

and Should he Reversed. 

No cases have been found holding that a corporation 
which is organized and conducted for the preparation, pub¬ 
lication and sale of various books on education, religion, 
history, logic, etc., and which acts as author’s agent and 
pays royalties to the authors whose books, etc., it publishes 
and sells, is entitled to be subsidized by tax exemption. It 
appears that the case most nearly in point is Stanford Uni¬ 
versity Book Store v. Helvering, supra, wherein this Court 
refused to grant a claimed exemption under the Federal 
Revenue Act; and it has been held in a number of cases else¬ 
where that institutions which were admittedly “beneficent” 
but published and sold literature for profit or gain were not 
exempt from taxation under the respective statutes in- 

15 Compare Stanford University Book Store v. Helvering, supra, and I. T. 
2636, Cum. Bull. "^-2, p. 102. 




volved.'® An exception appears to be the case of North- 
western Pub. House v. Milwaukee, 177 Wis. 401,188 N. W. 
636; but that case was apparently disposed of by the major¬ 
ity opinion of this Court in the Stanford University Book 
Store case, and this Court pointed ont in District of Colum¬ 
bia V. Buckley, 75 U. S. App. D. C. 301, 304, 128 F. 2d 17, 
20, cert, denied 317 U. S. 658, that decisions of t^ Court 
should be relied upon in local matters,, rather than deci¬ 
sions of State courts. 

There is nothing to prevent the faculty of any univer¬ 
sity, school or college, or groups of doctors, lawyers, en¬ 
gineers, architects, and the like, from incorporating under 
District law and publishing and selling their books, etc., 
like the Company does in the present case; but that cer¬ 
tainly would not constitute such corporations scientific’* 
institutions **not conducted for private gain” xmder the 
tax exemption statute involved and the applicable au¬ 
thorities cited above. 

It is respectfully submitted that the Board’s Conclusions 
of Law and Decision are erroneous, and that the Decision 
should be reversed. 

. CONCLUSION 

The burdens of the District of Columbia Government are 
not in any respect relieved by the Company’s operations, 
as pointed out above. On the contrary, if the Company is 
exempted the tax burdens of other property owners in the 
District would be increased. Sec. 47-501, D. C. Code 1.940, 
requires the Commissioners to annually fix such rates of 
taxation on real and personal property as will produce the 
money necessary to defray the District’s share of expense 
during the year for which the rate is fixed. In 1949 the 
House Committee on Appropriations specifically mentioned 
this in Beport No. 167, 81st Congress, 1st Session. The un¬ 
fairness of such a situation was aptly stated in 1894 by the 

19 Annotation, 154 A. L. R. 898, '^Publication or aale of literature as a meaxxs 
of making profits.” 
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Supreme Court of Pennsylvania in American Sunday 
School Union v. Taylor, 161 Pa. St. 307, 29 A. 26, 27,yrliich 
involved a claim for property tax exemption of a benev¬ 
olent and religious society.. The Court, in denying exemp¬ 
tion to that part of the property used by it for the sale of 
its own publications, stated: 

“ • • • The taxable property of other dealers 
and real-estate owners in the city can claim no ex¬ 
emption. Why should not this business pay its 
fair proportion of the taxes necessary to the pav¬ 
ing of streets, construction of sewers, furnishing of 
light and water, maintaining a fire department, sup¬ 
porting a police force, and other municipal objects? 

To exempt this book store from taxation to the 
amount of $2,408 each year is, in effect, a shifting 
of that much of an individual’s burden to the 
shoulders of the public. If the society does not 
pay it, the general public must. Another individual 
dealer in the same business must pay his full share 
of taxation, and then his share of what his rival 
ought to pay. • • • »» 

It is respectfully submitted that the decision of the Board 
of Tax Appeals should be reversed. 
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QUESTION PEESENTED. 

In the opinion of Respondent, the question is: Whether 
a non-stock corporation, which is a component part of a 
university and which is engaged in the publication and 
distribution of matter relating entirely to the scientific 
aspects of education, is entitled to exemption from taxation 
on its personal property as a ‘‘scientific institution’’ 
within the meaning of the applicable provisions of the Dis¬ 
trict of Columbia Personal Property Tax Exemption Law. 
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IN THE 


United States Const of Appeals 

Fob the Distbict op Columbia Cibcuit. 


No. 10,835. 


District op Columbu, Petitioner, 

V. 

Cathouc Education Pbess, Inc., Respondent. 


BRIEF FOE RESPONDENT. 


COUNTER-STATEMENT OF THE CASE. I 

The taxes in question are personal property taxes in the 
amount of One Thousand Five Hundred Twenty-Four and 
52/100 ($1,524.52) Dollars, assessed against the Respond¬ 
ent for the tax years ended June 30, 1949 and June 30, 
1950. Respondent paid the taxes under protest in writing 
on February 20, 1950 and thereafter duly appealed to the 
Board of Tax Appeals for the District of Columbia. Tpe 
Board of Tax Appeals concluded as a matter of law that 
the Respondent was a scientific institution not conduct(3d 
for private gain within the meaning of District of Columlia 
Code 1940, § 47-1208 and that its personal property w|as 
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exempt from taxation. The Board entered its decision 
cancelling the assessment of the taxes in question and de¬ 
termining that the Respondent was entitled to a refund 
of the taxes paid. Thereafter the District of Columbia 
filed a petition for review by this Court. 

Respondent has determined that a counter-statement of 
the case is requisite in order to fully acquaint this Court 
with the nature of the controversy. 

Respondent, hereinafter referred to as ‘^the Press’’ is 
a non-stock, non-profit corporation incorporated July 17, 
1947 under sub-chapter 3 of Chapter XVIII of the Code 
of Laws for the District of Columbia (District of Colum¬ 
bia Code 1940, Title 29, Chap. 6). Its objects as stated in 
its Charter are “the preparation, publication and distri¬ 
bution of educational, literary, scientific, or religious 
matter.” (App. 4, the Press’ Exhibit #1). 

Under its By-Laws (App. 47-50) the Press has the same 
officers as The Catholic University of America and the 
direction, control and management of the Press are vested 
in a Board of Trustees which is composed of the Executive 
Committee of the Board of Trustees of The Catholic 
University of America. The By-Laws also provide (App. 
48, 49) that the promotion of the objectives of the Press 
is entrusted to a press or managing committee of which the 
Assistant Treasurer of The Catholic University of Amer¬ 
ica is ex officio a member and which is named by the Board 
of Trustees. This committee is composed exclusively of 
members of the Administration and Faculty of The 
Catholic University of America. (App. 22). 

The Press maintains no bank account; its financial 
accounts are kept by the General Accounting Office of the 
Catholic University which pays all of its bills. (App. 17- 
18). None of the Press’ officers receive any salary except 
the Assistant Secretary-Treasurer who receives a salary 
of $1,200.00 a year, not as an officer, but as Manager of 
the Press (App. 21). For the eleven (11) months’ period 
ended June 30, 1948, the Press incurred a net loss of 
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$11,582.53 and for the year ended June 30, 1949, mad^ a 
net profit of $2,652.79. (Press’ Exhibits #3 and 4). Its 
net deficit for the former period was taken care of iby 
advances from the Catholic University and its profit ^or 
the latter period was used to reduce the deficit of the pt’e- 
vious year (App. 21, 25-27). No part of the profit of the 
Press at any time was paid to any individual (App. 21-z2) 
and any net profit from operations must be devoted Ex¬ 
clusively for scientific educational purposes (App. 26-^). 

The Press does no printing. Its printing is done under 
contract with certain independent printers (App. 24). i It 
publishes textbooks and books relating to education (See 
Press’ original Exhibits #5 #6, #7, #12 and #1'3). 
The purchasers of the books published by the Press 
educators, schools and persons of culture, particularly 
interested in the scientific aspects of education (App. 23). 
It also publishes *‘The Catholic Educational Review ”l a 
monthly periodical which is sold to persons actively 
engaged in teaching and in the administration of schdols 
(App. 23). The purpose of ‘*The Catholic Educational Re¬ 
view” is to give technical and practical advice to teachers 
and administrators of schools and to discuss general 
problems of current and historical or theoretical interest 
to educators (App. 23). Practically all of the author^ of 
the various publications of the Press are members of the 
Faculty of Catholic University and all publications njust 
be submitted to the managing or press committee for| its 
recommendation (App. 22-23). 

Except where royalties were waived, the Press has paid 
royalties to the authors of various publications (App. ^). 
It has also sold, on commission for the owner, books on 
music for use in Catholic schools. These commissions ifep- 
resented 3.8% of its gross income for the eleven (11) 
months ended June 30, 1948 and 2.5% of its gross income 
for the year ended June 30, 1949 (App. 5, Finding #3). 
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SUMMABY OF ABOX7MENT. 

1) The Findings of Fact of the Board of Tax Appeals 
are the basic and essential facts and are supported by sub¬ 
stantial evidence. They are complete and should not be 
disturbed by this Court. 

2) The Press is a scientific institution because it is an 
integral part of The Catholic University of America, an 
educational institution. It is also an educational and scien¬ 
tific institution of its own right. Its publications relate 
to the science of education and are distributed almost 
entirely to students, educators and others interested in 
the scientific aspects of education. It is not conducted for 
private gain because it has no stockholders and no part 
of its profits has or can be paid to any individual. It is 
therefor a scientific institution not conducted for private 
gain within the meaning of the statute and its personal 
property was not subject to taxation. 

3) There is no merit in the District of Columbia’s con¬ 
tentions that the Press is a business corporation and that 
because it pays royalties to the authors of its publications, 
it is conducted for private gain. 

AEGUMENT. 

L 

The Board’s Findings of Fact are Supported by Substan¬ 
tial Evidence and should not be Disturbed by This 
Court 

Respondent has set forth in its counter-statement of the 
case, the underljdng facts which it believes support the 
Board’s Findings of Fact and the counter-statement has 
been carefully documented to the printed record and ex¬ 
hibits. It seems unnecessary, therefore, to point out in 
detail to this Honorable Court the evidence that supports 
each finding of fact. It should be clear, even from a cur- 
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sory reading of the printed record, that the findings are 
the basic and essential facts and are amply supported by 
the evidence. Unless the findings of fact are clearly wrong, 
they should not be disturbed by this Court. District of 
Columbia v. Pace, 320 U. S. 698; Real Estate Mortgage 
and Guaranty Corporation v. District of Columbia, 78 U. S. 
App. D. C. 390,141 F. 2d 361; District of Columbia v.H. D. 
Lee Company, 82 U. S. App. D. C. 136, 161 F. 2d 646; 
Connecticut Avenue Cafe, Inc. v. District of Columbia, 83 
U. S. App. D. C. 272, 169 F. 2d 304. 

It is noted that the District of Columbia nowhere argued 
that the Board’s Findings of Fact are erroneous, only thaj: 
they are incomplete. This Court will doubtless observe 
that the District of Columbia’s motion to amend the findings 
of fact was granted in most respects and yet the Board’s 
conclusions of law and decision have remained unchanged. 
It is submitted that the facts which the District of Colum¬ 
bia says should have been found by the Board are entirely 
immaterial and can have no bearing upon the Board’s de ¬ 
termination that the personal property of the Press was 
exempt from taxation. If this Court concludes that th^ 
Findings of Fact are the basic or ultimate facts, then the 
facts which the District argues that the Board should have 
found, must be immaterial and the statement of the Su4 
preme Court in Federal Trade Commission v. Standard 
Education Society, et al., 302 U. S. 112,117, 82 L. Ed. 141, 
58 S. Ct. 113, rehearing denied 302 U. S. 779, 82 L. Ed. 602, 
58 S. Ct. 365 applies. 

‘‘The Courts cannot pick and choose bits of evidence to 

make Findings of Fact contrary to the findings of the 

Commission.” 


Similarly, the statement of the Circuit Court of Appeals, 
Fifth Circuit, in National Labor Relations Board v. Texas 
Mining and Smelting Company, 117 F. 2d 86, 87 applies. 

“The motion to remand is without merit and will be 
denied. The findings made by the Board set forth 
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clearly and elaborately the basic facts which prompted 
each finding, and the statements of ultimate facts left 
nothing to be desired. By the provisions of the act, 
the Board is required to consider all of the evidence 
in framing its opinion as to unfair labor practices; 
but it is only required to make a finding of the ulti¬ 
mate facts upon which the order is based. It is not 
required to set forth the conflicts in the evidence or 
to relate any facts which are contrary or immaterial 
to the finding made. When the ultimate findings are 
made, a presumption exists that they were made in 
accordance with the law. This presumption is not 
dissipated by the failure of the Board to relate all of 
the facts pertaining to the ultimate finding.^’ 

n. 

The Press is a Scientific Institution Within the Meaning of 
the Statute and Its Personal Property Was Exempt 
From Taxation. 

The Statute (Par. 10, § 6 of the Act of July 1, 1902, 32 
Stat. 620, Ch. 1352 ( §47-1208, D. C. Code 1940)) govern¬ 
ing the determination of this case, provides: 

‘‘Par. 10. The following personal property shall be 
exempt from taxation. 

First. The personal property of all library be¬ 
nevolent, charitable, and scientific institutions incorpo¬ 
rated under the laws of the United States or of the 
District of Columbia and not conducted for private 
gain.*’ 

To qualify under the exemption statute, the burden was 
initially upon the Press to show: (a) that it was a library, 
benevolent, charitable or scientific institution; (b) that it 
was incorporated under the laws of the United States or 
the District of Columbia, and (c) that it was not conducted 
for private gain. 

The District has apparently conceded (b), as the Press’ 
Exhibit No. 1 (Finding #1), conclusively establishes that 
it was incorporated under the laws of the District of 
Columbia. It is submitted in argument that the evidence 
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clearly shows (a) that the Press was a scientific institution 
and (c) that it was not conducted for private gain and 
hence that the Board^s Findings of Fact adequately sup¬ 
port its conclusions of law. 

The record clearly indicates that the Press is a scientiJic 
institution because it is an afl&liate and an integral part of 
The Catholic University of America, an educational insii^ 
tution. That an educational institution is likewise a scien¬ 
tific institution within the meaning of the exemption statute 
is apparently also conceded by the District as it was in 
Hazen v. National Rifle Association, 69 App. D. C. 339, 101 
F. 2d 432. 

In Footnotes 2 and 3 of this Court’s opinion in District 
of Columbia v. Mount Vernon Seminary, 69 App. D. C. 251, 
100 F. 2d 116, appears the following: 

Footnote 2 (quoting from the District’s brief) 


‘‘The authorities of the District are in accord wi:h 
the view that an educational institution is exempt from 
personal property taxes as a scientific institution.” 

Footnote 3 

“It is interesting to note that under statutes similar 
to the present one, educational institutions have be(5n 
held to fall within the category of scientific institutions. 
‘ * it is a matter of common knowledge that all gen¬ 

eral educational establishments have universally be(m 
known as “scientific institutions,” and fall naturally 
and directly within it. A “ scientific institution, ’ ’ und<}r 
the language of all civilized countries, means an insti¬ 
tution for the advancement or promotion of knowl¬ 
edge, which is the English rendering of “ science.’t ’ 
Detroit Home and Day School v. Detroit, 76 Mich. 521, 
523, 43 N. W. 593, 594, 6 L. R. A. 97. See, also. Board 
of Trustees v. Outagamie County, 150, Wis. 244, 136 
N. W. 619, 2 A. L. B. 465; St, John^s Military Academy 
V. Edwards, 143 Wis. 551, 128 N. W. 113, 139 Am. St. 
Rep. 1123; Indianapolis v. Sturdevant, 24 Ind. 39].; 
Board of Assessors v. Garland School of Home May¬ 
ing, Mass. 6 N. E. 2d 374.” 
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Although the Press is separately incorporated, it is ob¬ 
vious from a perusal of the record that it is an integral 
part and an affiliate of The Catholic University of America 
because of its identity of officers, trustees and administra¬ 
tion. It has the same officers as Catholic University and 
its trustees consist of the Executive Committee of the 
Board of Trustees of the University. Its press committee, 
which promotes its objectives and establishes its policy, 
is composed exclusively of members of the faculty of the 
University. Its close connection with the University is 
also evidenced by the fact that the authors of its publica¬ 
tions are, for the most part, members of the faculty and 
the publications themselves serve as an outlet for the scien¬ 
tific work and research of the University. Its identity in ad¬ 
ministration with that of the University is also manifested 
by the fact that it is physically housed on the campus of 
the University. It maintains no bank account, its bills are 
paid by the University and its financial accounts are kept 
by the general accounting office of the University. The 
record clearly indicates that it has subsisted financially by 
virtue of funds advanced to it by the University. 

Independently of its close connection and affiliation with 
the Catholic University, the Press, because of the nature 
of its publications, is most certainly an educational institu¬ 
tion (Northwestern Pub. House v. Milwa/ukee, 177 Wis. 401, 
188 N. W. 636) and therefore a scientific institution. An 
examination of some of its publications which were 
offered in evidence as the Press’ Exhibits Nos. 5, 6, 7, 12 
and 13, indicates their educational and scientific nature. The 
record reveals that the books published by the Press are 
sold exclusively to educators, schools and persons of cul¬ 
ture, particularly interested in the scientific aspects of edu¬ 
cation. The purpose of the monthly periodical known as 
“The Catholic Educational Review” was adequately stated 
at the hearing before the Board in the following language: 

“Its purpose is to give technical and practical ad¬ 
vice to teachers, and administrators of schools, and to 
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discuss general problems of current and historical pr 
theoretical interest to educators.” (App. 23). 

It is thus apparent that the Press’ publications relate 
to the scientific aspects of education. An institution such 
as the Press, which is concerned entirely in the advanaj- 
ment of knowledge in the field of educational and peda¬ 
gogical development must certainly be held to be a scien¬ 
tific institution within the meaning of the statute. 

That the Press is not conducted for private gain is 
readily apparent from the record. The evidence indicates 
that, during the first eleven (11) months of its operation, 
it incurred a substantial loss and, although it did derive a 
small profit for the next year of its operations, the profit 
was used to reduce the deficit for the previous year, Nore 
of the officers of the Press receive a salary as officers. No 
part of the profit derived for the second year of its opera¬ 
tion has at any time been paid to any individual. Having 
been incorporated as a non-stock corporation, it is difficult 
to conceive how any part of its income could inure to ti e 
benefit of any individual unless in the form of excessive 
salaries to its officers. The record indicates that none of 
its officers have been paid salaries, but that the Assistant 
Secretary-Treasurer is paid a salary of $100.00 per montli, 
not as an officer of the Press, but as Manager. From tlie 
above, it is clear that the Press is not conducted for pri¬ 
vate gain. In the language of this Court in District of 
Columbia v. Mt. Vernon Seminary, Supra, at Page 253, 
appears the following statement.: 

^‘It would seem to follow, from the language used 
by the Supreme Court, that an educational institution 
is not conducted for private gain if no part of the net 
income is applied to the benefit of any individual.” 

It is submitted that the case of District of Columbia v. 
Mt. Vernon Seminary, Supra, is controlling and must gov¬ 
ern any determination of this case. There are a numbfT 
of decisions of the various State Courts interpreting tlie 
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exemption statutes with application to institutions similar 
to the Press. However, these decisions are concerned for 
the most part with exemption statutes that relate to the 
use of the claimed tax exempt property. Such cases as 
Northwestern Ptib. Hoitse v. Milwaukee, Supra; Am Issue 
Publishing Compaug v. Evatt, 137 Ohio St., 264, 28 N. E. 
(2d) 613; Congregational Sunday School and Pub. Soc. v. 
Board of Review, 290 HI. 108,125 N.E. 7; Board of .455655- 
ors V. Lamson (Mass) 55 N. E. (2d) 215; Book Agents v. 
Hinton, 92 Tenn. 188, 21 S. W. 321; are of interest, but are 
largely concerned with the use of the property of the pub¬ 
lishing company sought to be taxed. 

m. 

The Contentions of the District of Columbia that the Press 
Is a Business Corporation Conducted for the Private 
Gain of the Authors of Its Publications is not Sup¬ 
ported By the Evidence and Is Without Merit. 

The District of Columbia argues that, under the deci¬ 
sions of this Court, the only scientific institutions favored 
by tax exemption are those which relieve the Government 
of the burden of public education and cites in support 
thereof District of Columbian. Mt. Vernon Seminary, Supra 
Hazen, et al., v. National Rifle Association of America, 
Supra. It feels aggrieved that the Board did not find as a 
fact that the Press had never conducted any classes by 
way of having teachers and students and that there had 
never been any relation of teachers and students as gen¬ 
erally recognized between the Press and its customers. It 
is conceded that the Press does not conduct classes, but it 
is felt that any such negative finding would be immaterial 
to the issues presented in this case. 

The District in its argument deliberately overlooks the 
fact that the Press is a component part of Catholic Univer¬ 
sity. This Court can take judicial notice of the fact that 
the Catholic University does conduct classes and does main- 
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tain the relationship of teacher and student and does re¬ 
lieve the Government of the burden of public education. 
The District further overlooks the fact that it is the teach¬ 
ers in the schools and the schools themselves for the use 
of their students who purchase virtually all of the Press’ 
publications. Respondent certainly does not interpret the 
decisions of this Court in the Mt, Vernon Seminary and 
National Rifle Association of America cases as requiring 
that every District scientific institution seeking an exemp¬ 
tion from personal property taxes must establish a teacher- 
student relationship. 

The District argues here, as it did before the Board of 
Tax Appeals, that the Press is conducted for the private 
gain of its authors because it pays royalties to certain of 
them and therefore does not qualify for the exemption. 
It is felt that the statement of the Board of Tax Appeals 
in its Memorandum (App. 7), which appears below, com¬ 
pletely and adequately answers the District’s argument. 

“ . . . The fact that it pays royalties to its authors 
does not affect its status as an institution not con¬ 
ducted for private gain, anymore than the fact that it 
pays its printers and employees; ...” 

In its conclusion, the District has stated that the case 
most nearly in point to that of the case at bar is Stanford 
University Bookstore v. Helvering, 65 App. D. C. 364, 83 F. 
2d 710, in which this Court determined that the bookstore 
was not exempt as an educational institution under Sec. 
103(6) of the Revenue Act of 1928, 26 USCA Sec. 103(6). 
An examination of the facts in that case reveal such strik¬ 
ing differences between the bookstore and the Press that it 
is apparent that the decision can have no application what¬ 
soever to this case. The Standard University Bookstore 
was a general mercantile business and the profits of the 
store were paid to private individuals. This Court, on 
Page 366 of the opinion, stated, as set forth below, facts 
entirely at variance with the facts in the instant case: 
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. The University, as such, does not own any in¬ 
terest in the association, is not responsible for its 
debts, is not entitled to any part of its earnings, and 
takes no part in conducting or managing its affairs. 
. . . The members of the faculty of the University, as 
such, are not charged with the duty of conducting the 
affairs of the association.... The power of conducting 
a ‘general mercantile business^ would permit the asso¬ 
ciation to deal in merchandise other than such as is 
related to educational purposes, but which, neverthe¬ 
less, might accommodate the students and faculty of the 
University.*’ 


CONCLUSION. 

It is submitted in conclusion that the Findings of Fact 
of the Board of Tax Appeals are complete and support its 
conclusions of law that the Press is a scientific institution 
not conducted for private gain within the meaning of the 
statute exempting the personal property of scientific insti¬ 
tutions from taxation. The decision of the Board of Tax 
Appeals should, therefore, be affirmed. 

Geoege E. Hamilton, Jr., 

John L. Hamilton, 

Attorneys for Respondent, 
Union Trust Building, 
Washington 5, D. C. 
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Catholic Education Press, Inc., Respondent, 


PETITION FOB BEHEABING IN BANC. 


Catholic Education Press, Inc., Respondent in the above 
entitled cause, hereby petitions the Court to stay the man¬ 
date, to vacate the judgment entered by Court therein, to 
grant rehearing thereon before all judges of the Circuit 
sitting in banc, and, upon such further consideration, to 
enter a judgment affirming the decision of the Board of 
Tax Appeals that Respondent was exempt from the pay¬ 
ment of personal property taxes pursuant to the statute 
of Congress exempting from taxation ‘‘The personal prop¬ 
erty of all library, benevolent, charitable, and scientific in¬ 
stitutions incorporated under the laws of the United States 
or of the District of Columbia and not conducted for pri¬ 
vate gain.’’ 37 Stat. 1006 D. C. Code (1940) §47-1208. 
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The decision and judgment of the Court that Respondent 
is not a scientific or educational institution involves a con¬ 
struction of the statute directly contrary to the decision 
of this Court in District of Columbia v. Mount Vernon Bern- 
ivua/ryy 69 App. D. C. 251, 100 F. 2d 116 (1938). The sug¬ 
gestion is respectfully made that the effect of the decision 
entered herein is to leave the law in the District of Colum¬ 
bia with respect to the exemption from taxation of per¬ 
sonal property of educational and scientific institutions in 
such a state of uncertainty that this case warrants a re¬ 
hearing before the Court in banc. 

I. 

As stated by the majority of the Court in their opinion 
in this case, “the Board found that it [Respondent] is a 
scientific institution.” However, the majority went on to 
state that they thought “the evidence does not support this 
finding.” In District of Columbia v. Pace, 320 TJ.S. 698, 
703, the Supreme Court has stated ‘‘that the Court of Ap¬ 
peals has power to review decisions of the Board of Tax 
Appeals as under the equity practice in which the whole 
case, both facts and law, is open for consideration in the 
appellate court, subject to the long-standing rule that find- 
of fact are treated as presumptively correct and are^ 
accepted unless clearly wrong.” (Emphasis supplied). It 
is submitted that the Board of Tax Appeals was not 
“clearly wrong” in finding that the Respondent is a sci¬ 
entific institution. This is clear from an examination of 
the evidence in the Record which in substance is: Respond¬ 
ent is a non-stock, non-profit corporation, organized under 
the section of the D. C. Code providing for the incorpora¬ 
tion of charitable, educational and religious associations; 
its object, as stated in its charter, is the preparation, pub¬ 
lication and distribution of educational, literary, scientific 
and religious matter; and it has published and sold books 
on education, religion, history and logic, all from a Catholic 
point of view, also some spellers and phonograph records 
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of Gregorian chants; it publishes the Catholic Educational 
Review, a periodical whose purpose is to give advice to 
school teachers and administrators and discuss problems of 
interest to educators; it sells books on conunission for one 
individual; it does no printing. 

Moreover, Respondent calls the Court’s attention to the 
fact that it has also contended that, independently of its 
relation with the Catholic University, it is an educational 
institution. (Respondent’s Brief, Pages 4, 8). And, being 
an educational institution, it is a scientific institution as 
has been well settled in this jurisdiction. District of 
Columbia v. Mount Vernon Seminary, 69 App. D. C. 251, 
100 F. 2d 116; Hasen v. National Rifle Association, 69 App. 
D. C. 339,101 F. 2d 432. 

For the Court to conclude that the Respondent is not an i 
educational institution, as the majority have done, is, in | 
effect, to disregard the view expressed by this Court in the 
Mount Vernon Seminary case. In that case the Court stated 
at page 253: 

It is the evident intention of the statute to exempt 
all institutions, educational in nature, which are not 
commercial in their purpose. 

Also in Footnote 3, on Page 252, this Court stated: 

It is interesting to note that under statutes similar 
to the present one, educational institutions have been 
held to fall within the category of scientific institu¬ 
tions. • it is a matter of common knowledge that 
all general educational establishments have universally 
been known as ‘scientific institutions,’ and fall 
naturally and directly within it. A ‘scientific insti¬ 
tution,’ under the language of all civilized countries, 
means an institution for the advancement or promotion 
of knowledge, which is the English rendering o^ 
‘science.’ ” I 

From the above recited facts it is submitted that the Re¬ 
spondent, both in its purposes and in its accomplishments^ 
advances and promotes knowledge. To hold the Respond- 
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ent not to be an educational institution in light of the per¬ 
tinent facts is, as Judge Miller stated in his dissenting 
opinion, to ‘‘accept the narrow view that no institution can 
be educational in character unless it has teachers working 
directly with students.’* But, to so narrow the meaning 
of an educational institution would be to disregard the 
Mount Vernon Seminary case and leave the law in the Dis¬ 
trict of Columbia with respect to the exemption from tax¬ 
ation of personal property of educational institutions, in a 
state of uncertainty. 


n. 

The majority has ruled that the naked, yet separate legal 
identity of Respondent from that of the Catholic Univer¬ 
sity, precludes it from the benefits extended by Congress 
to such educational institutions as universities. The iden¬ 
tity of ownership, management and interest of the Catholic 
Education Press and the Catholic University of America 
is amply brought out in the dissenting opinion of Judge 
Wilbur K. Miller. The decision of this Court in Stanford 
University Bookstore v. Helvering, 65 App. D. C. 364, 83 
F. 2d 710, relied upon by the majority, it is submitted is 
not analogous to the instant case for the reasons set forth 
on Page 366 of the opinion of this Court in the former case. 

New Colonial Ice Company v. Helvering, 292 U.S. 435 
is not pertinent for the reason that the Supreme Court was 
in that case concerned with the transfer of the assets, 
liabilities and business from one stock corporation to a 
successor stock corporation. 

If the technical corporate existence of Respondent 
should have the effect of denying to it the exemption pre¬ 
sumably conferred upon the University, the opinion of this 
Court would appear to be directly in conflict with the de¬ 
cisions of this Court heretofore rendered in Ccdva/ry 
Baptist Extension Ass*n. v. District of Columbia, 81 U.S. 
App. D. C. 330,158 F. 2d 327 and Catholic Home for Aged 
Ladies, Inc. v. District of Columbia, 82 U.S. App. D. C. 195, 
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161 F. 2d 901. In both of the latter cases this Court has 
recognized that the right to tax exemption is not defeat^ 
where a tax exempt corporation did certain work aM 
accomplished certain ends through the instrumentality of 
a separate and distinct corporation. 


The effect of this Court’s decision, for the reasons hei^e- 
inabove set forth, so limits the application of the Mou)^ 
Vernon Seminary case as to cause a state of uncertainty 
and confusion in the. assessment by the District of 
Columbia of not only personal property taxes but also real 
estate, income and franchise, and sales and use taxes of tie 
many educational institutions which have heretofore reli($d 
upon their exempt status on the basis of a decision of tl^s 
Court. 

Wherefore, Respondent prays the Court: 

(1) To stay its mandate pending its decision on this peti¬ 
tion; 

(2) To vacate the judgment entered herein on Novemb<jr 
23, 1951; 

(3) To grant rehearing, reargument and further consid¬ 
eration before all judges of the Circuit in banc; and 

(4) Upon such further consideration, to enter a judgmeijit 
affirming the decision of the Board of Tax Appeals for tlie 
District of Columbia. 

Counsel for Respondent hereby certify that thi^Petition 
for Rehearing in Banc has been filed in good faith and not 
for purposes of delay. 

George E. Hamilton, Jr., 

John L. Hamilton, 

916 Union Trust Building, 
Washington 5, D. C., 
Attorneys for Respondent. 

December 7,1951. 
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Certificate of Service. 

I hereby certify that prior to filing the foregoing and 
annexed Petition for Kehearing in Banc I served the same 
on the Petitioner, the District of Columbia, by mailing a 
copy thereof, postage prepaid, on this 7th day of Decem¬ 
ber, 1951, to Messrs. Vernon E. West, Corporation Coun¬ 
sel, D. C., Chester H. Gray, Principal Assistant Corpora¬ 
tion Counsel, D. C., and George C. Updegraff, Assistant 
Corporation Counsel, D. C., District Building, Washington 
4, D. C. 

George E. Hamilton, Jr. 

Attorney for Respondent. 
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ANSWER TO PETmON FOR REHEARING 

It is asserted in the petition for rehearing (p. 2, 5) that 
the decision and judgment of the Court involves a construc¬ 
tion of the statute directly contrary to the decision of -this 
Court in District of Columbia v. Mt, Vernon Seminary, 69 
App. D. C. 251, 100 F. 2d 116, and that the effect of the 
decision is to leave the law in the District with respect to 
the exemption from taxation of personal property of educa¬ 
tional and scientific institutions in a state of uncertainty 
and confusion. It is asserted that this alleged uncertainty 
and confusion w'ill extend to educational institutions claim- j 
ing exemption from real estate, sales, use, income, and 
franchise taxes (p. 5). 

Counsel for the District of Columbia cannot concur in 
the views of counsel for the Catholic Education Press. This 
Court stated in the Mt, Vernon Seminary case (69 App. 
D. C. 254): 

<<• • • important consideration is that the 
school shall measure up to standards of curriculum 
and pedagogy set by the government. So long as it 
does—and there is no contention to the contrary 
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in this case—^it performs a function which must 
otherwise be performed by the government and, 
consequently, comes within the reason for the 
subsidy which is implicit in a tax exemption.” 

The Seminary, of course, was organized and functioned as 
an institution of learning; and this Court determined that it 
was entitled to the exemption sought because it relieved the 
Government burden of pubHc education. The Press, on 
the other hand, is organized and functions as a publishing 
house; it replaced a Virginia stock corporation of the same 
name; it functions in the same manner as its predecessor, 
the stock corporation; it, like the stock corporation, pays 
royalties from the earnings (App. 11, 51, 52); the prices 
charged by it are about the same as those of other commer¬ 
cial publishers and its general methods of operation are the 
same as those of any publishing concern.* 

Clearly the doctrine of the Mt, Vemon Seminary case 
was not intended to apply to organizations like the Press. 
The Press and similar publishing houses do not in any way 
relieve the Government of the District of Columbia of its 
burden of public education. Belief of that burden is the 
foundation of the exemption as pointed out by this Court 
in the Mt. Vernon Seminary case and in Hazen, et al. v. Na¬ 
tional Rifle Association of America, 69 App. D. C. 339, 101 
P. 2d 432. In light of the evidence, this Court proi)erly 
reversed the Board of Tax Appeals as td its conclusion 
(App. 6) that the Press was a scientific institution. The 
argument in the petition for rehearing that the Press is an 
educational institution and, therefore, a scientific institu¬ 
tion within the meaning of the statute involved under the 
decisions of this Court in the Mt. Vernon Seminary and Na¬ 
tional Rifle Association cases is the same argument which 
was advanced by the Press before the case was decided by 
this Court. 

1 See the District's Statement of the Case (Rr., pp. 3-7). 
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The assertion on p. 5 of the petition for rehearing that 
the effect of the Court’s decision in this case so limits the 
application of the MU Vernon Seminary case as to cause 
a state of uncertainty and confusion in the assessment of 
not only personal property taxes but, also, real estate, in¬ 
come and franchise, and sales and use taxes, is without 
merit. The first tax (real estate) mentioned affords an 
example. The Act of December 24, 1942, 56 Stat. 1089, c. 
826 (Title 47, Ch. 8, D. C. Code 1940, Supp. VII), exempts 
from real property taxation, under See. l(j) thereof. 

Buildings belonging to and operated by schools, colleges, 
or universities which are not organized or operated for 
private gain, and which embrace the generally recognized 
relationship of teacher and student.” Putting aside the 
question whether the Press is operated for private gain 
because it sells books on commission and pays royalties to 
authors at the rate of 10% of the retail prices of the books 
sold (App. 11), it is clear from the evidence that the Press 
is not a school, college or university and that the relation¬ 
ship of teacher and student does not exist between it and its 
customers (App. 40). Therefore, the Press cannot meet 
the requirements of exemption as to its real property, if 
any.* Also, Secs. 128(c) and 216(b) of the District of 
Columbia Revenue Act of 1949, 63 Stat. 112,116,127, c. 146, 
exempt semipublic institutions from sales and use taxes. 
Sec. 118 of said Act defines a semipublic institution” so as 
to include any corporation organized exclusively for educa¬ 
tional purposes, no part of the net earnings of which inures 
to the benefit of any private shareholder or individual, but 
limits the exemption of educational organizations to those 
which embrace the generally recognized relationship of 
teacher and student. 

It is apparent that if this Court had affirmed the decision 
of the Board of Tax Appeals in the present case the Dis- 

2 The Press alleged in its petition filed with the Board of Tax Appeals that 
it is exempt from income and real property taxes under District of Columbia 
law (App. 3) but abandoned the contention at the trial (App. 13). 
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trict assessors certainly would have been faced with un¬ 
certainty and confusion, whereas they are not confronted 
with such difficulty under this Court’s decision. If this 
Court had affirmed the board the District assessors would 
not know whether to exempt from personal property taxa¬ 
tion all publishers and booksellers doing business in the 
District of Columbia, or to exempt only those which special¬ 
ize in religious books; nor would they know whether to tax 
or exempt those booksellers which deal in both secular and 
reli^ous books.* Certainly any book is, or should be, educa¬ 
tional in a broad sense,^ but that fact does not constitute 
the publishing house or bookseller an “educational” or 
“scientific” institution either in the ordinary sense or a tax- 
exemption sense. 


CONCLUSION 

It is respectfully submitted that the petition for rehear¬ 
ing should be denied. 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, 
D. C.y 

Georoe C. Updeqraff, ' 

Assistant Corporation Counsel, D, C., 
Attorneys for Petitioner, 

District Building, 

Washing^n 4, D. C. 


^ See pages 125-127 of the current (November, 1951) issue of the Wash¬ 
ington Claasihed Telephone Directory. 

^See Keaubing v. BcnnycaaUe Chib (C. A. Ky., 1945), 299 Ky. 585, 186 
S. W. 2d 402. cit^ in the District’s brief, p. 11. 
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